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CORPORATE DISCLOSURE STATEMENT

Plaintiff-Appellant Ferrite International Company is not a public company

and has no publicly held parents, subsidiaries or affiliates.

Plaintiff-Appellant Got It Maid, Inc. is not a public company and has no

publicly held parents, subsidiaries or affiliates. 

REQUEST FOR ORAL ARGUMENT

Pursuant to Seventh Circuit Rule 34(f) and Fed. R. App. P. 34(a),

Plaintiffs-Appellants request oral argument, which will be helpful to the Court in

resolving this appeal.
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ADOPTING OF BRIEF AND JOINT APPENDIX.

Plaintiffs Village of Old Mill Creek, Ferrite International Company, Got it

Maid, Inc., Nafsica Zotos, Robert Dillon, Richard S. Owens and Robin Hawkins,

both individually and d/b/a Robin's Nest (collectively, "Consumer Plaintiffs"), state

that (i) pursuant to Federal Rule of Appellate Procedure 28(i), they adopt Sections

II.B, III.A and IV.B of the Argument in the Brief of Plaintiffs-Appellants Electric

Power Supply Association (“EPSA”), et al., and (ii) they adopt the Appellants’ Joint

Appendix being filed by Plaintiffs-Appellants EPSA, et al. 

JURISDICTIONAL STATEMENT

This Court has appellate jurisdiction under 28 U.S.C. 1291.

Consumer Plaintiffs filed this action in the Northern District of Illinois to

enjoin the Director of the Illinois Power Agency, Defendant Anthony Star, from

enforcing the Zero emissions standard portion of an Illinois statute, the Future

Energy Jobs Act. A.193-A.201.

The U.S. District Court for the Northern District of Illinois had jurisdiction

over Consumer Plaintiffs' claims pursuant to 28 U.S.C. 1331 because the claims

arise under federal law, specifically 42 U.S.C. 1983, the Supremacy Clause,

Commerce Clause, and 14th Amendment of the United States Constitution. On July

14, 2017, the District Court dismissed Consumer Plaintiffs' complaint and issued a

final order. On July 17 and 24, 2017, respectively, the Consumer-Plaintiffs timely

1
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filed a Notice of Appeal and a Circuit Rule 3(c) Docketing Statement. 

STATEMENT OF ISSUES PRESENTED FOR REVIEW

The issues on appeal are:

1. Whether Consumer Plaintiffs, who are injured by Zero Emission Credit

("ZEC") charges on their electricity bills, have standing to assert (a) that the Illinois

ZEC program is preempted by the Federal Power Act, and (b) a dormant Commerce

Clause claim?

2. Whether Armstrong v. Exceptional Child Ctr., Inc., 135 S. Ct. 1378

(2015), which interpreted the Medicaid Act, precludes private suits in equity to

enforce the Federal Power Act, overruling decades of precedent allowing such

private enforcement?

3. Whether Consumer Plaintiffs state a claim that the Illinois ZEC

program: 

(a) is field preempted by the Federal Power Act? 

(b) is conflict preempted by the Federal Power Act?

(c) violates the dormant Commerce Clause?

4. Whether the District Court erred in denying Consumer Plaintiffs'

Motion for Preliminary Injunction?

2
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STATEMENT OF THE CASE

A. Zero Emission Credits for Exelon Generation's Illinois-Based Clinton
and Quad Cities Nuclear Plants

Section (d-5) of the Future Energy Jobs Act (the "ZEC Procurement Law")

requires the Illinois Power Agency ("IPA") to procure contracts for Illinois utilities

for purchases of ZECs from certain nuclear generating plants. 20 ILCS

3855/1-75(d-5)(1); A.155. The electric utilities affected are Exelon Corp. subsidiary

Commonwealth Edison Company ("ComEd"), Ameren Illinois Company ("Ameren

Illinois") and MidAmerican Energy Company. Under the ZEC Procurement Law,

the electric utilities will charge all their retail customers for the cost of the ZECs,

including those customers who only use the utility's wires for delivery of this

electricity from competitive electricity suppliers. Id.; A.155. The ZEC Procurement

Law requires that the duration of the ZEC procurement contracts be for ten delivery

years from June 1, 2017 through May 31, 2027. 20 ILCS 3855/1-75(d-5)(1), A.193. A

delivery year runs from June 1 through May 31. 20 ILCS 3855/1-10; A.229. 

As a result of the ZEC Procurement Law, an estimated $235 million in

additional charges will be imposed on Illinois utility consumers during each

delivery year. ECF 29-4; A.169. Despite the fact that the procurement of ZECs has

not yet occurred, ComEd has already begun to charge its retail consumers 0.195

cents per kWh in ZEC charges. ECF-65, 65-1, A.177. Consumer Plaintiff Ferrite

International Company alone was charged $715.68 in ZEC charges in its June 2017

3
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ComEd bill. ECF-70, at 2, A.192. 

When Illinois Governor Bruce Rauner signed the Future Energy Jobs Act

into law, he issued a statement that the ZEC law "ensures that the Clinton and

Quad Cities power facilities remain open for another ten years [as a result of ZEC

payments]." ECF 29-3, at 2; A.167. 

The Clinton and Quad Cities nuclear facilities (hereafter, simply, "Clinton"

and "Quad Cities") are owned by Exelon Generation Company, LLC ("Exelon

Generation"), a subsidiary of Exelon Corp. Exelon Corp. Vice President of Finance

Jeanne Jones has declared under penalty of perjury in this proceeding that absent

their participation in the ZEC program Exelon Corp. would opt to close both Clinton

and Quad Cities. ECF 29-5, at 2; A.163. 

In addition, the ZEC Procurement Law requires the Illinois Power Agency to

procure contracts for the Illinois utilities to purchase ZECs in an amount

approximately equal to 16% of the actual amount of electricity delivered to Illinois

retail electricity consumers during calendar year 2014, which is approximately

equal to Exelon Generation's annual output from Clinton and Quad Cities. 20 ILCS

3855/1-75(d-5)(1), A.155; Declaration of Dr. David W. Deramus, A.87-A.88. 

Moreover, the ZEC Procurement Law requires that the IPA select the

winning suppliers of ZECs based on "public interest" criteria, including in

particular preserving any environmental benefits that would cease to exist if the

procurement were not held, such as "the preservation of zero emission facilities." 20

ILCS 3855/1-75(d-5)(1)(C); A.157. This is an unambiguous reference to Clinton and

4
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Quad Cities. All suppliers who bid for ZEC contracts with the utilities are required

to provide financial information to the IPA for purposes of their "public interest"

decision, but significantly, only on a confidential basis. 20 ILCS 

3855/1-75(d-5)(1)(A); A.155-A.156. 

Therefore, while the ZEC Procurement Law states that any nuclear

generating plant located within the regional transmission organizations PJM

Interconnection, LLC ("PJM") and Midcontintent Independent System Operator,

Inc. ("MISO") can apply for a ZEC contract (20 ILCS 3855/1-10, A.229), the facts

and law summarized in this section establishes that the ZEC Procurement Law is

designed to provide the ZEC subsidies to Clinton and Quad Cities.

B. The Federal Power Act and Wholesale Electricity Competition

Congress passed the Federal Power Act in 1935 for the primary purpose of

insuring that rates for wholesale electricity sales are just and reasonable. 16 U.S.C.

824d(a); A.205. Wholesale electricity sales are defined as sales for resale. 16 U.S.C.

824(d); A.203. The Federal Energy Regulatory Commission ("FERC") directly

established all wholesale rates until May 10, 1996, when FERC opted to authorize

wholesale competitive markets. FERC Order No. 888, Promoting Wholesale

Competition Through Open Access Non-Discriminatory Transmission Services by

Public Utilities, 61 Fed. Reg. 21,540 (1996). FERC explained that it relied on

competitive market processes "to bring more efficient, lower cost power to the

Nation's electricity consumers." Id. at 21,541.

5
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C. The Illinois Customer Choice and Rate Relief Law of 1997

The Illinois Customer Choice and Rate Relief Law of 1997 ("ICCRRL")

allowed competitive electricity suppliers to sell electricity to Illinois retail

customers for the first time. 220 ILCS 5/16-101 et seq. The ICCRRL required the

utilities to deliver competitive electricity to retail customers on a

non-discriminatory basis. 220 ILCS 5/16-115, 220 ILCS 5/16-118; A.226. The

ICCRRL specifically found that, "All consumers must benefit in an equitable and

timely fashion from the lower costs for electricity that result from retail and

wholesale competition …" 220 ILCS 5/16-101A(e); A.226. 

The ICRRL also allowed Illinois utilities, including ComEd, to transfer their

power plants to non-utility affiliate companies. 220 ILCS 5/16-111(g); A.214. Prior

to this transfer, the power plants were owned by the utilities and charged retail

rates established by the State of Illinois for electricity supply from the utilities'

plants to their retail customers. ECF 1, at 15, par. 55; A.142. After their transfer to

the non-utility affiliate companies, the power plants sold wholesale electricity

subject to FERC rather than State of Illinois jurisdiction. Id.; A.142.

D. Proceedings Below

Consumer Plaintiffs filed their Complaint on February 14, 2017. ECF 1;

A.128. Consumer Plaintiffs, other than Richard Owens, are governmental,

industrial, commercial and residential delivery services customers of ComEd. ECF

1, at 6-7, pars. 19-25; A.133-A.134. Consumer Plaintiff Richard Owens is a

6
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residential delivery services customer of Ameren Illinois. ECF 1, at 7, par. 24;

A.134. Consumer Plaintiffs asked the District Court to hold that the ZEC

Procurement Law: 

(a) was field preempted under the U.S. Constitution's Supremacy Clause; 

(b) was conflict preempted under the Supremacy Clause; 

(c) was invalid under the dormant Commerce Clause; and 

(d) denied Plaintiffs 14th Amendment equal protection of the laws. 

ECF 1, at 19-24; A.146-A.151.

EPSA Plaintiffs also filed a complaint on February 14, 2017. In addition to

naming IPA Director Star, EPSA Plaintiffs also named the Chairman and

Commissioners of the Illinois Commerce Commission in their official capacities.

EPSA Plaintiffs' complaint made the same claims as Consumer Plaintiffs' complaint

except for the equal protection claim. The cases were heard and decided together,

but they were not consolidated. ECF 20. 

On February 15, 2017, Consumer Plaintiffs notified the State of Illinois that

this case calls into question the constitutionality of an Illinois law. ECF 7.

On March 16, 2017, the Court permitted Exelon Generation to intervene.

ECF 19.

On March 31, 2017, Consumer Plaintiffs moved for a preliminary injunction.

ECF 28.

On April 10, 2017, Defendant Anthony Star and Intervenor Exelon

Generation moved to dismiss Consumer Plaintiffs' Complaint. ECF 35. 

7
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On April 24, 2017, the District Court invited FERC to state its view on the

issues, but it declined to do so. ECF 57, ECF 60. 

On July 14, 2017, the District Court dismissed Consumer Plaintiffs'

Complaint and denied their Motion for Preliminary Injunction on the following

grounds:

1. Consumer Plaintiffs do not have prudential standing for their

preemption claims.

2. Consumer Plaintiffs do not have Article III constitutional standing for

their Commerce Clause claims.

3. Consumer Plaintiffs cannot bring an equitable cause of action to enjoin

the ZEC program on the basis of preemption by the Federal Power Act.

4. The ZEC Procurement Law is not field preempted by the Federal

Power Act.

5. The ZEC Procurement Law does not conflict with the Federal Power

Act.

6. The ZEC Procurement Law does not violate the dormant Commerce

Clause because there is a substantial possibility the law will be non-discriminatory

in effect. 

7. The ZEC Procurement Law does not violate the Equal Protection

Clause because that clause only requires Illinois to treat persons equally within its

jurisdiction and there was a rational basis for the statute stated by the legislature.

8. Because Consumer Plaintiffs fail to state a claim, they cannot show a

8
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likelihood of success on the merits that would make preliminary injunctive relief

appropriate.

SUMMARY OF ARGUMENT

1. Consumer Plaintiffs have Article III constitutional and prudential

standing for their field preemption and conflict preemption claims. The District

Court correctly concluded that Consumer Plaintiffs had Article III standing for

these claims. But the Court found Consumer Plaintiffs did not meet the zone of

interests test for prudential standing on grounds the ZEC charges were surcharges

to the utilities' retail customers and the states have the power to regulate retail

sales of electricity. This conclusion is incorrect because Consumer Plaintiffs are not

challenging Illinois' authority to set retail rates but rather Illinois' authority to

require electric utilities to adopt a subsidy for nuclear generating plants that

changes the FERC-established price for wholesale electricity. 

If Illinois does not have this authority, it cannot dictate that the utility

purchase ZECs from the nuclear generating plants and pass through the costs of the

ZEC purchases to Consumer Plaintiffs. Retail consumers have consistently been

found to have standing to challenge wholesale charges (and components of these

charges) established pursuant to the Federal Power Act when the charges are

passed through by utilities to retail customers. Therefore, this Court should find

that Consumer Plaintiffs' preemption claims are within the zone of interests

9
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protected by the Federal Power Act and therefore have prudential standing as well

as Article III standing for these claims. 

2. The District Court concluded that the ZEC program was not conflict

preempted by the Federal Power Act "so long as FERC can address any problem the

ZEC program creates with respect to just and reasonable rates." ECF 78, at 34.

Conflict preemption occurs when a state law does clear damage to the goal of

federal legislation. In implementing the Federal Power Act, FERC has determined

that it can best assure just and reasonable rates through auctions for electric

energy and capacity approved by FERC and conducted by regional transmission

organizations. Now that these auctions have done such an effective job of bringing

efficient, lower cost power to electricity consumers, Illinois wants to upset the

applecart by giving a state subsidy to Clinton and Quad Cities. Contrary to the

District Court's Opinion, FERC cannot assure just and reasonable rates if the ZEC

program is allowed to stand. Regardless of whether FERC takes action or no action

in response to the ZEC program, the Federal Power Act's objective of just and

reasonable rates is totally compromised. Therefore, this Court should find the ZEC

program is conflict preempted under the Supremacy Clause of the U.S. Constitution

because the program does clear damage to the goal of the Federal Power Act.

3. Consumer Plaintiffs adopt EPSA Plaintiffs' argument that a private party

has equitable jurisdiction to enjoin enforcement of a statute that is preempted by

the Federal Power Act.

4. Consumer Plaintiffs adopt EPSA Plaintiffs' argument that the Illinois'

10
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ZEC program is field preempted because it intrudes into FERC's exclusive

jurisdiction over wholesale power transactions. 

5. The District Court erred in concluding that Consumer Plaintiffs do not

have Article III constitutional standing for their dormant Commerce Clause claim

because Consumer Plaintiffs' injury would be the same regardless of whether the

ZEC program was cured of its discrimination against out-of-state companies. The

discriminatory aspect of the ZEC program on Consumer Plaintiffs' participation in

interstate commerce is that Consumer Plaintiffs must pay for ZEC purchases from

Clinton and Quad Cities even if they are purchasing electricity from competitive

suppliers generated 100% by out-of-state plants. On the other hand, because Illinois

does not have authority to impose ZEC charges for Clinton and Quad Cities on

consumers in other states within PJM and MISO, consumers in other states can

buy electricity without paying ZEC charges even if the electricity is generated by

Quad Cities or Clinton. Therefore, the District Court's conclusion that Consumer

Plaintiffs do not have standing for their dormant Commerce Clause claim is

erroneous. 

6. Consumer Plaintiffs adopt EPSA Plaintiffs' argument that the court

erred in dismissing the parties' dormant commerce clause claim when the court

ignored the fact-intensive inquiry required to adjudicate a dormant Commerce

Clause claim where a statute operates to benefit only two in-state businesses (i.e.,

Clinton and Quad Cities).

7. This Court should remand the case for proper consideration of

11
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Consumer Plaintiffs' Complaint and their Motions for Preliminary Injunction. 

ARGUMENT

I. STANDARD OF REVIEW

This Court reviews de novo a district court's dismissal of a complaint. Just as

the District Court is supposed to do, this Court accepts all plausible factual

allegations in the complaint as true and construes them in the light most favorable

to the plaintiffs. E.g., Hagan v. Quinn, 2017 WL 3474265, at 2 (7th Cir., August 14,

2017). 

II. CONSUMER PLAINTIFFS HAVE STANDING FOR THEIR
PREEMPTION CLAIMS

The District Court correctly held that Consumer Plaintiffs have Article III

constitutional standing for their claims that the ZEC purchase requirement was

preempted by the Federal Power Act and injures them. Op., ECF 78 at 14. The

District Court made it clear that Consumer Plaintiffs' claims met all the criteria for

Article III constitutional standing. As the Court stated, "the consumer plaintiffs are

injured by the ZEC charges on their bills, which are traceable to the Illinois statute

and would be redressed if the charges are prohibited." Id.

Nevertheless, the District Court concluded incorrectly that Consumer

Plaintiffs do not have standing for their preemption claims on grounds the claims

did not meet the "zone of interests" test for prudential standing. Specifically, the

12

(20 of 78)



District Court mistakenly concluded that "consumer plaintiffs' claim is expressly

excluded from the zone of interests of Section 824 of the Federal Power Act, 16

U.S.C. 824, because the states have the power to regulate retail sales of electricity

and impose retail charges that are subject to state regulation." Op., ECF 78, at 15.

The Consumer Plaintiffs' preemption claims, however, clearly satisfy the zone of

interests test. 

The courts have made clear that the zone of interests test for prudential

standing is not particularly demanding. Clarke v. Securities Industry Ass'n., 479

U.S. 388, 400 (1987); see also Match-E-Be-Nash-She-Wish Band of Potawatomie

Indians v. Patchak, 567 U.S. 209 (2012). In applying the "zone of interests" test,

courts discern the "interests arguably to be protected" by the relevant statutory

provision and inquire whether the plaintiff's interest in question are among them.

Ass'n. of Data Processing Service Organizations v. Camp, 397 U.S. 150, 152-53

(1970). Therefore, in the instant case the Court must resolve whether Consumer

Plaintiffs' preemption claims are within the zone of interests protected by Section

824 of the Federal Power Act. 16 U.S.C. 824; A.202.

As the District Court recognized, "the ZEC program authorizes utilities to

recover their costs [of ZEC purchases] from all retail customers through an

‘automatic adjustment clause tariff,' [and] even customers who purchase electricity

from competitive suppliers and not the utilities will see increased [i.e., ZEC]

charges." Op., ECF 78, at 14. Retail consumers have consistently been found to have

standing to challenge wholesale charges established by FERC pursuant to Section

13
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824 of the Federal Power Act when these charges (or components of these charges)

will be passed through by utilities to retail customers. See, e.g., Association of

Businesses Advocating Tariff Equity Coalition of MISO Transmission Customers v.

Midwest Independent System Operator, Inc., 149 FERC Par. 61049, 61333 (2014);

Newman, et al. v. Potomac-Appalachian Transmission Highline, 140 FERC Par.

61,229, 62,153-54 (2012). Furthermore, Congress expressly found in the Federal

Power Act that "…the business of … selling electric energy for ultimate distribution

to the public is affected with a public interest…." 16 U.S.C. 824(a); A.202. 

FERC also has pronounced that competition in energy markets was

authorized pursuant to Section 824 for the purpose of benefitting the ultimate (i.e.,

retail) consumer. Final Rule, Competition in Regions with Organized Electric

Markets, 73 Fed. Reg. 64,100, 64,101-133 (2008). As the U.S. Circuit Court of

Appeals for the Ninth Circuit stated in Nw. Requirements Utilities v. FERC, 798

F.3d 796 (9th Cir. 2015), "ultimate consumers of energy plainly benefit from open

access and increased competition in energy markets." Id. at 809.

But the District Court believed that Consumer Plaintiffs did not have

prudential standing simply because the ZEC charges were surcharges to the

utilities' retail customers. According to the District Court: "Given that the consumer

plaintiffs' injury involves the retail surcharge, their interests are outside the

interests of the federal statutes." Op., ECF 78, at 15. This conclusion is wrong

because the retail ZEC surcharge is merely a pass-through of the ZEC payments

from utilities to nuclear generating plants. It is the ZEC payments to the nuclear

14
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generating plants which Consumer Plaintiffs contend are preempted by Section 824

of the Federal Power Act. 16 U.S.C. 824; A.202. 

In Association of Public Agency Customers v. Bonneville Power

Administration, 733 F.3d 939 (9th Cir. 2013), the Ninth Circuit held that retail

consumers had prudential standing to challenge wholesale charges to utilities by

the Bonneville Power Administration which were passed through to retail

customers. The Court did so because it found that the requirements for prudential

standing were satisfied because "the interests of the retail customers are more than

marginally related to the purposes of the federal statute." 733 F.3d 939, at 955. 

The District Court's Opinion in this case focuses solely on the ZEC charge as

a line item on consumers' bills and mistakenly concludes that Consumer Plaintiffs

are simply challenging Illinois' authority to establish retail rates. The District

Court averts its eyes from the fact that Consumer Plaintiffs are contesting Illinois'

authority to require utilities to purchase ZECs from nuclear generating plants on

preemption grounds. If Illinois does not have this authority, it cannot dictate that

the utilities purchase ZECs from the nuclear generating plants. And if there are no

ZEC purchases, there are of course no costs of ZEC purchases that can be charged to

Consumer Plaintiffs. Therefore, this court should find that Consumer Plaintiffs

have prudential standing as well as Article III constitutional standing to raise their

field and conflict preemption claims.
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III. THE ZEC PROGRAM IS CONFLICT PREEMPTED AND FIELD
PREEMPTED BY THE FEDERAL POWER ACT

A. The ZEC Program Is Conflict Preempted by The Federal Power
Act Because FERC Cannot Assure Just and Reasonable Rates
If the ZEC Program Exists. 

The District Court erred in concluding that the ZEC program was not conflict

preempted by the Federal Power Act "[s]o long as FERC can address any problem

the ZEC program creates with respect to just and reasonable wholesale rates." Op.,

ECF 78, at 34. Because FERC cannot assure just and reasonable rates if the ZEC

program is left in place, the District Court's "so long as" proposition cannot be

supported. Put another way, the District Court erred by assuming on a motion to

dismiss – without any appropriate factual development – that problems that the

ZEC program creates for "just and reasonable wholesale rates" can simply be

addressed by FERC. The District Court does not state how FERC would do so, nor

does the record support that it can do so.

In response to the ZEC program, FERC issued a Notice of Technical

Conference in which it stated the following:

Because the wholesale competitive markets, as currently designed,
select resources based on principles of operational and economic
efficiency without specific regard to resource type, there is an open
question of how the competitive wholesale markets, particularly in
states or regions that restructured their retail electricity service, can
select resources of interest to state policy makers while preserving the
benefits of regional markets and economic resource selection. 

FERC Docket No. AD17-11, Notice of Technical Conference, State Policies and

Wholesale Markets Operated by ISO New England, New York ISO, and PJM
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Interconnection, at 1 (March 3, 2017).

The FERC statement above aptly demonstrates that FERC cannot assure

just and reasonable wholesale rates if the ZEC program is allowed to stand. Simply

put, the ZEC program grotesquely distorts FERC's market-based system for

determining just and reasonable wholesale rates. In short, the ZEC program will

result in a situation in which effective wholesale competitive markets no longer

exist, regardless of whether FERC takes action in an attempt to redesign the

markets.

As the District Court correctly states, "state law conflicts with federal law

and is preempted when the state law stands as an obstacle to accomplishment and

execution of the full purposes and objectives of Congress." Op., ECF 78, at 33, citing

English v. General Electric Co., 496 U.S. 72,79 (1990) (conflict preemption occurs

when the state law does "clear damage to the goals of federal legislation); Nw.

Central Pipeline Corporation v. State Corp. Comm. of Kansas, 489 U.S. 493, at 522

(1989). Here, the ZEC program does clear damage to the goal of the Federal Power

Act to assure just and reasonable wholesale rates. 

FERC has found that it can best bring more efficient, lower cost power to the

Nation's electricity consumers through the effective competitive market processes of

competitive auctions authorized by FERC and implemented by PJM and MISO.

FERC Final Rule, Competition in Regions with Organized Electric Markets, 73 Fed.

Reg., 64,100 (Oct. 28, 2008). Now that these auctions have done such an effective

job of bringing efficient, lower costs to the Nation's electricity consumers, Illinois
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wants to upset the applecart by giving a state subsidy to Clinton and Quad

Cities(and stick consumers with the bill). This does clear damage to the goals of the

Federal Power Act that cannot be rectified by FERC. 

The bottom line is that either FERC takes no action and allows Exelon

Generation to have an unfair advantage over its competitors, or it takes action that

eviscerates the effective competitive market process which has been working so

effectively until now. Regardless of whether FERC does or does not take action, the

goal of the Federal Power Act is fatally compromised. Therefore, this Court should

find that the ZEC program is conflict preempted under the Supremacy Clause of the

U.S. Constitution. 

B. Consumer Plaintiffs Adopt Sections III.A of the EPSA
Plaintiffs' Brief, Which Establishes That the ZEC Procurement
Law is Field Preempted by the Federal Power Act. 

The Consumer Plaintiffs also adopt Section III.A of EPSA Plaintiffs' Brief,

which establishes that the ZEC program is field preempted by the Federal Power

Act. 

C. Consumer Plaintiffs Adopt Section II.B of the EPSA Plaintiffs'
Brief, Which Establishes That there is Equitable Private Right
of Action to Enforce the Federal Power Act. 

The Consumer Plaintiffs adopt Section II.B of EPSA Plaintiffs, which

establishes that there is an equitable private right of action to enforce the Federal

Power Act. 
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IV. CONSUMER PLAINTIFFS HAVE STATED A CLAIM FOR
VIOLATION OF THE COMMERCE CLAUSE.

A. Consumer Plaintiffs Have Standing to Raise Their Commerce
Clause Claim.

The District Court concluded that Consumer Plaintiffs did not have Article

III constitutional standing for their dormant Commerce Clause claim on grounds

that Consumer Plaintiffs' alleged injury would be the same regardless of whether

the ZEC program was cured of its alleged discrimination against out-of-state

generating plants. Op., ECF 78, at 16-17. But the underlying basis for this

conclusion collapses because it presupposes that the State of Illinois could impose

ZEC charges on consumers across all the other states in the PJM and MISO

footprints.

The discriminatory aspect of the ZEC program on Consumer Plaintiffs'

participation in interstate commerce is that Consumer Plaintiffs must pay for ZEC

purchases from Exelon Generation's Illinois-based Clinton and Quad Cities

generating plants even if Consumer Plaintiffs are purchasing electricity from

competitive suppliers providing electricity 100% from out-of-state generating

plants. Op., ECF 78, at 17. On the other hand, consumers in other states in PJM

and MISO can buy electricity without paying ZEC charges even if the electricity is

generated by the Illinois-based Clinton or Quad Cities generating plants. 

Since Illinois does not have authority to impose ZEC charges for Clinton and

Quad Cities on consumers in other states, it cannot remedy the discriminatory

aspect of the ZEC Procurement Law. Therefore, the District Court's basis for
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concluding that Consumer Plaintiffs do not have Article III standing is flawed.

Consumer Plaintiffs' Article III standing arises because the only action the State of

Illinois can take to eliminate the ZEC Procurement Law's discrimination against

interstate commerce is to eliminate the ZEC purchase requirement, which would of

course redress the injury to Consumer Plaintiffs caused by the Illinois statute.

Moreover, Consumer Plaintiffs also have prudential standing to bring their

dormant Commerce Clause claims under the "zone of interests" test. In General

Motors Corp. v. Tracy, 519 U.S. 278 (1997), the Supreme Court made clear that

unconstitutional discrimination against interstate commerce goes beyond a state's

discrimination against out-of-state companies. Id. at 286. The Court held that

in-state customers buying products from out-of-state companies are clearly within

the zone of interests protected by the Commerce Clause. Id.; see also Lujan v.

Defenders of Wildlife, 504 U.S. 555, 560-561 (1992). 

Although the District Court states that the activities of Consumer Plaintiffs

in interstate commerce are not altered by Illinois' statute, this is simply not correct.

Consumer Plaintiffs must pay the ZEC subsidy for Clinton and Quad Cities even if

they buy electricity 100% produced by out-of-state generating plants from

competitive suppliers. Complaint, ECF 1, at 5; A.132. Therefore, any price

advantage which the out-of-state electricity generation can provide to Consumer

Plaintiffs is affected by Consumer Plaintiffs' mandatory obligation to pay the

subsidy. 

In a footnote, the District Court goes so far as to conclude that Consumer
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Plaintiffs are not like the plaintiffs in General Motors because they are not directly

burdened by the challenged law. Op., ECF 78, at 17 n. 19. According to the Court,

the utilities would have standing for a Commerce Clause claim because "it does not

follow from the automatic pass-through of costs that the utilities have no injury and

no standing." Op., ECF 78, at 18 n. 19. Of course, the largest utility affected by the

ZEC program is ComEd, which would not have standing to sue because it's a sister

subsidiary of Exelon Generation owned by Exelon Corp. Because of the unique

relationship between Exelon Corp. and its subsidiaries Exelon Generation and

ComEd, the case relied upon by the District Court in footnote 19, Bacchus Imports,

Ltd.v. Dias, 468 U.S. 263 (1984), is easily distinguishable. 

For these reasons, Consumer Plaintiffs have standing to pursue their

dormant Commerce Claim because they pass both the Article III standing test and

the prudential standing test for this claim. 

B. Consumer Plaintiffs Adopt Section IV.B of EPSA Plaintiffs'
Brief, Which Establishes That The ZEC Procurement Law Is
Economic Protectionism In Violation of the Dormant
Commerce Clause. 

Consumer Plaintiffs adopt Section IV.B of EPSA Plaintiffs' Brief, which

establishes that the ZEC Procurement Law is economic protectionism in violation of

the dormant Commerce Clause. 

V. CONSUMER PLAINTIFFS ARE ENTITLED TO A RULING ON
THEIR MOTION FOR PRELIMINARY INJUNCTION.

After staying briefing on Consumer Plaintiffs' Motion for Preliminary
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Injunction and dismissing Consumer Plaintiffs' Complaint, the District Court in a 

footnote denied the preliminary injunction motion without a hearing because 

"plaintiffs cannot show a likelihood of success on the merits." Op., ECF 78, 43 n. 37. 

As shown above, however, Consumer Plaintiffs have stated valid conflict preemption, 

field preemption and dormant Commerce Clause causes of action. Accordingly, the 

District Court's denial of Consumer Plaintiffs' Motion for Preliminary Injunction 

should be reversed and the case remanded for further consideration of that motion. 

 CONCLUSION 

 For these reasons, Consumer Plaintiffs respectfully request this Court to: 

1. Reverse the judgement of the District Court granting Defendant's and 

Intervenor's Motions to Dismiss; and  

2. Remand this case to the District Court with instructions to further 

consider Consumer Plaintiffs' Motion for Preliminary Injunction. 

Respectfully submitted, 

By: /s/ Patrick N. Giordano 

Patrick N. Giordano  

GIORDANO & ASSOCIATES, LTD.  

1710 Wesley Avenue  

Evanston, IL 60201  

847.905.0539  

patrickgiordano@dereglaw.com  
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IN THE UNITED STATES DISTRICT COURT  
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NORTHERN DISTRICT OF ILLINOIS 
 

Village of Old Mill Creek, et al., 
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v.  
 
Anthony Star, et al., 
 
Defendant(s). 

 

 
 

 
 
 
Case No.  17-cv-01163 
Judge Manish Shah   

 
JUDGMENT IN A CIVIL CASE 

 
Judgment is hereby entered (check appropriate box): 
 
   in favor of plaintiff(s)       
   and against defendant(s)       
   in the amount of $      ,  
   
    which  includes $ pre–judgment interest.  
      does not include pre–judgment interest. 
 
  Post-judgment interest accrues on that amount at the rate provided by law from the date of this judgment.  
 
  Plaintiff(s) shall recover costs from defendant(s). 
 
 
   in favor of defendant(s)       
   and against plaintiff(s)   
. 
  Defendant(s) shall recover costs from plaintiff(s). 
 
 
   other: in favor of defendants and against plaintiffs.   
 
This action was (check one): 
 

 tried by a jury with Judge Manish Shah presiding, and the jury has rendered a verdict.  
 tried by Judge Manish Shah without a jury and the above decision was reached.  
 decided by Judge Manish Shah on a motion. 
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