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I. Summary of Argument.

Plaintiffs’ Complaint should be dismissed because it fails to assert any plausible claims

that the Clean Fuels Program is invalid under the United States Constitution.

Plaintiffs’ dormant Commerce Clause claims fail because Plaintiffs have not alleged facts

supporting an inference of discrimination of any kind against out-of-state fuels, whether

petroleum-based or alternative. The Complaint cannot support an inference that petroleum-based

fuels and ethanol (the only type of alternative fuel that Plaintiffs allege is discriminated against)

are similarly situated for constitutional purposes. Such allegations are essential for a plausible

discrimination claim against out-of-state petroleum-based fuels. Nor does the Program

discriminate against out-of-state ethanol. Out-of-state ethanols earn the most advantageous

carbon intensity scores of all ethanols. As a result, discrimination—treating out-of-state and in-

state interests differently with the effect of benefiting in-state interests and burdening out-of-state

competitors—cannot be proven. All of Plaintiffs’ discrimination claims fail for these reasons

alone.

Plaintiffs’ claims also fail because the Complaint cannot plausibly support a claim for

facial, purpose, or effects discrimination. There is no facial discrimination because the Program

distinguishes among fuels based on carbon intensity, not origin, and, on its face, the regulation

provides its most favorable carbon intensity values to out-of-state ethanols. The purpose claim

fails because the statements Plaintiffs rely upon are “easily understood, in context, as economic

defense of a [regulation] genuinely proposed for environmental reasons,” just as the Ninth

Circuit concluded with respect to statements about California’s similar program. Rocky

Mountain Farmers Union v. Corey, 730 F.3d 1070, 1100 n. 13 (9th Cir. 2013), cert. den, 134

S. Ct. 2875 (2014) and cert. den, 134 S. Ct. 2884 (2014) (quoting Minnesota v. Clover Leaf

Creamery Co., 449 U.S. 456, 463 n. 7 (1981)). And Plaintiffs assert no valid effects claim.

Plaintiffs must plead facts supporting an inference that the Clean Fuels Program has caused local

products to claim a larger share of the market than competing out-of-state products. Plaintiffs
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have not alleged such facts. Nor can they, given that the Program’s standards have not gone into

effect; as a result, the effects claim is also not ripe. All of the discrimination claims lack merit.

Plaintiffs acknowledge that their extraterritoriality claim under the dormant Commerce

Clause should be dismissed under Rocky Mountain, 730 F.3d 1070. Similarly, the claim should

be dismissed to the extent that Plaintiffs rely upon “principles of structural federalism.” No court

has recognized such a claim, and, in any case, the Clean Fuels Program does not control conduct

that occurs entirely outside of Oregon.

Both preemption claims also fail. The express preemption claim under Clean Air Act

(CAA) section 211(c)(4)(A)(i) fails because EPA never made the finding that no control of a

relevant characteristic of fuel under CAA section 211(c)(1) is necessary. See 42 U.S.C.

§ 7545(c)(4)(A). In the reformulated gasoline rule, EPA determined that methane was not an

ozone-forming volatile organic compound (VOC) under CAA section 211(k). See Regulation of

Fuels and Fuel Additives: Standards for Reformulated and Conventional Gasoline, 59 Fed. Reg.

7716-01, at 7722 (Feb. 16, 1994). In doing so, EPA did not base that decision on the standard in

section 211(c)(1). Moreover, in the reformulated gasoline rule, EPA regulated ozone-forming

VOCs, not the carbon intensity of fuel. As a result, preemption fails because the programs

regulate different characteristics of fuel. Finally, even if EPA had determined under

section 211(c)(1) that methane, generally, does not endanger public health, EPA subsequently

found that greenhouse gases (GHG), including methane, do endanger public health and welfare.

See Endangerment and Cause or Contribute Findings for Greenhouse Gases Under

Section 202(a) of the Clean Air Act, 74 Fed. Reg. 66496-01 (Dec. 15, 2009). Thus, a predicate

for application of section 211(c)(4)(A)(i) preemption is not met.

Plaintiffs’ conflict preemption claim fails as well. Plaintiffs lack prudential standing to

assert the rights of others—namely, producers of ethanol from plants built before 2007. The

claim also fails because two explicit statutory savings clauses preserve state authority to regulate

air pollution. See 42 U.S.C. § 7416; Energy Independence and Security Act of 2007, Pub. L.
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No. 110-140, §204 (b), 121 Stat. 1492, 1529 (2007) (EISA). Finally, if the Court reaches the

conflict analysis, the Clean Fuels Program is in harmony, not in conflict, with the federal

Renewable Fuel Standard (RFS) in the CAA. None of the statutory provisions that Plaintiffs cite

supports a conclusion that Congress intended to ensure a nationwide market for corn ethanol

produced in plants built before 2007. To the contrary, the RFS requires the increased use of

renewable fuels other than corn ethanol with the objective of reducing GHG emissions. See

Regulation of Fuels and Fuel Additives: Changes to Renewable Fuel Standard Program, 75 Fed.

Reg. 14670-01 (March 26, 2010). In any event, Plaintiffs have not pleaded sufficient facts to

support an inference that the Clean Fuels Program would close Oregon as a market for ethanol

from plants built before 2007, or even that the Program would negatively impact such plants.

II. The Clean Fuels Program Is Not Discriminatory.

Plaintiffs have not alleged, and cannot allege, facts that would allow the court to

reasonably infer that the Clean Fuels Program discriminates in any form—facially, purposefully,

or in its effects. See Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). Plaintiffs’ claim that the Clean

Fuels Program discriminates against out-of-state petroleum fuels in favor of in-state ethanol fails

for two fundamental reasons—reasons applicable to any claim of discrimination, in any form.

First, Plaintiffs fail to allege that petroleum-based fuels and ethanol are similarly situated

for constitutional purposes. See Gen. Motors Corp. v. Tracy, 519 U.S. 278, 299 (1997). In-state

ethanol producers and out-of-state petroleum-based fuel providers sell different products that

serve different functions, and they “would continue to do so even if the supposedly

discriminatory burden were removed.” Id. Plaintiffs’ own allegations indicate that this is so.

Plaintiffs allege that under the Clean Fuels Program, their members will have “to replace

existing sources of ethanol with ethanol that has lower calculated carbon intensities or purchase

credits from other parties.” Complaint (ECF# 1), ¶ 55 (emphasis added). Notably, Plaintiffs do

not allege that their members who import gasoline into Oregon will buy more ethanol and less

petroleum as a result of the Clean Fuels Program. Given Plaintiffs’ own allegations that the
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Clean Fuels Program will cause a shift in ethanol sources, but not proportions, Plaintiffs’

conclusory allegation that the Program is “designed to displace imported fuels produced from

petroleum sources,” ECF# 1, ¶ 58, is insufficient to create a plausible inference that ethanol and

petroleum-based fuels are similarly situated. Plaintiffs have alleged no facts that could support

an inference that ethanol could, or will, displace petroleum in Oregon as a result of the Clean

Fuels Program, and that is the sole inference upon which they rely to argue that these interests

are similarly situated. See Plaintiffs’ Response Brief (ECF# 63), pp. 23-24. Plaintiffs have

failed to state the basic elements of a discrimination claim of any kind with respect to petroleum-

based fuels.

Second, even if Plaintiffs had sufficiently alleged that out-of-state petroleum-based fuels

and in-state ethanol were similarly situated, Exxon Corp. v. Governor of Md., 437 U.S. 117

(1978), would require dismissal of any discrimination claim concerning petroleum-based fuels.

Under that opinion, ethanol could completely displace petroleum-based fuels—just as

independent operators completely displaced petroleum refiners in retail gasoline operations in

the Exxon Corp. case—as long as the State does not favor in-state ethanol over competing out-

of-state ethanol. See id. at 126 (finding no discrimination where “the Act creates no barriers

whatsoever against interstate independent dealers”). And the Clean Fuels Program does not

favor in-state ethanol over competing out-of-state ethanol. In fact, as is evident from the face of

the regulation, the most favorable carbon intensity values for ethanol are earned by fuels from

outside Oregon. See OAR 340-253-8030 (Table 3); see also Defendant-Intervenors’ Motion to

Dismiss (ECF# 52), p. 11. Thus, as a matter of law, there is no claim that Oregon’s Program

discriminates against petroleum-based fuels and in favor of ethanol.

Plaintiffs also fail to state a claim for any kind of discrimination against out-of-state

ethanols because they disregard the fact that, as discussed above, many out-of-state ethanols earn

lower carbon intensity values than the fuel from Oregon’s single alleged plant. When the full

ethanol market—as represented in OAR 340-253-8030 (Table 3)—is considered, it is clear that
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the Clean Fuels Program does not discriminate against out-of-state ethanol. See ECF# 63,

pp. 16-17; see also ECF# 52, p. 11.

Plaintiffs have failed to allege, and cannot allege, the elements that are essential to all

discrimination claims. The test for discrimination under the dormant Commerce Clause is not, as

Plaintiffs suggest, whether a law places an out-of-state industry at a “commercial disadvantage.”

ECF# 63, p. 22 (citing New Energy Co. of Ind. v. Limbach, 486 U.S. 269, 275 (1988)). Rather,

the test is whether the law affords “differential treatment of in-state and out-of-state economic

interests that benefits the former and burdens the latter.” Or. Waste Sys., Inc. v. Dept. of Envtl.

Quality of Or., 511 U.S. 93, 99 (1994). In other words, Plaintiffs must plausibly allege both a

benefit to in-state competitors and a burden to out-of-state interests. See id. Under that proper

test, the Clean Fuels Program is plainly non-discriminatory because of the highly favorable

carbon intensity values associated with out-of-state fuels. See OAR 340-253-8030 (Table 3).

Plaintiffs have cited no case, and Defendants are aware of none, where a law that provided its

most favorable treatment to out-of-state competitors—as the Program does to out-of-state

ethanols—was held to be discriminatory. Such a holding would contradict the very definition of

“discrimination” under the dormant Commerce Clause. See Or. Waste Sys., Inc., 511 U.S. at 99.

In addition, each of Plaintiffs’ discrimination claims also fails for the additional reasons

explained below.

A. The Clean Fuels Program Does Not Discriminate on its Face.

A state law “is discriminatory if it ‘impose[s] commercial barriers or discriminates

against an article of commerce by reason of its origin or destination out of State.’” Pharm.

Research & Mfrs. of Am. v. Cnty. of Alameda, 768 F.3d 1037, 1041 (9th Cir. 2014) (quoting

C & A Carbone, Inc. v. Town of Clarkstown, N.Y., 511 U.S. 383, 390 (1994)) (emphasis added).

The Clean Fuels Program is not discriminatory because it distinguishes among fuels based on

lifecycle greenhouse gas emissions, not origin or destination. See Rocky Mountain, 730 F.3d at

1089.
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1. The Clean Fuels Program Does Not Facially Discriminate Against
Petroleum-Based Fuels.

The Clean Fuels Program does not facially discriminate against petroleum-based fuels.

Plaintiffs argue that the program facially discriminates because it “assigns petroleum a higher

carbon intensity than ethanol and other Oregon biofuels.” ECF# 63, p. 22. First, as explained

above, because petroleum and ethanol are not similarly situated, Plaintiffs’ claim of facial

discrimination against petroleum-based fuels fails. Second, Exxon Corp. bars any such claim.

Under Exxon Corp., the Clean Fuels Program would not be discriminatory even if ethanol fully

displaced petroleum-based fuels. See 437 U.S. 117. Third, the Ninth Circuit recognized in

Rocky Mountain that petroleum-based fuels “present[] different climate challenges from ethanol

and other biofuels.” 730 F.3d at 1084. Thus, there are legitimate, non-discriminatory reasons to

treat petroleum-based fuels differently from ethanol.

The cases cited by Plaintiffs1 do not support their argument that the Clean Fuels Program

facially discriminates against petroleum-based fuels. Plaintiffs cite Bacchus Imps., Ltd. v. Dias,

468 U.S. 263 (1984), and the Supreme Court’s characterization of that decision in Amerada Hess

Corp. v. Dir., Div. of Taxation, N.J. Dep’t of Treasury, 490 U.S. 66 (1989), but these cases do

not assist Plaintiffs. The law invalidated in Bacchus Imps. limited Hawaii’s liquor excise tax

exemption to two kinds of liquor “manufactured in” Hawaii. In re Bacchus Imps., Ltd., 65 Haw.

566, 568 n. 1 (1982) (quoting HRS § 244-4), rev’d, Bacchus Imps., 468 U.S. 263. In contrast to

the Clean Fuels Program—where both in-state and out-of-state products can earn, and have

earned, lower carbon intensity values—Hawaii’s statute explicitly confined its tax exemptions to

products “manufactured in” Hawaii. Id. Thus, unlike the Clean Fuels Program, the Hawaii law

1 Many of the cases cited by Plaintiffs in their discussion of facial discrimination actually
concern other types of discrimination. E.g., Bacchus Imps., Ltd. v. Dias, 468 U.S. 263 (1984)
(addressing discriminatory purpose and effect); Hunt v. Wash. State Apple Adver. Comm’n, 432
U.S. 333 (1977) (explicitly noting the challenged statute’s “facial neutrality” and instead striking
it down due to its discriminatory effect).
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gave a benefit “exclusively to a localized industry.” See Amerada Hess, 490 U.S. at 76

(describing Bacchus Imps.).2

Plaintiffs cite Hunt v. Wash. State Apple Adver. Comm’n, 432 U.S. 333 (1977), for the

proposition that an otherwise-unconstitutional statute is not saved because it favors certain out-

of-state products, in addition to favoring in-state products. But unlike the Clean Fuels Program,

the North Carolina law challenged in Hunt did not assign its most favorable treatment to out-of-

state products. See Hunt, 432 U.S. at 350-52. The law challenged in Hunt “‘strip[ped] away

from the Washington apple industry the competitive and economic advantages it ha[d] earned for

itself through its expensive inspection and grading system.’” Rocky Mountain, 730 F.3d. at 1092

(quoting Hunt, 432 U.S. at 351). Plaintiffs allege no such advantages they, or their members,

have earned and that the Clean Fuels Program eliminates. Indeed, on its face, the Program

rewards all investment in innovative fuel production, regardless of where that innovation occurs.

Hunt is, accordingly, no more relevant here than it was to Plaintiffs’ challenge to California’s

low carbon fuel standard (LCFS).

Finally, New Energy Co., 486 U.S. 269, does not assist Plaintiffs. In that case, the

Supreme Court struck down an Ohio statute that awarded a tax credit for each gallon of ethanol

sold in Ohio, “but only if the ethanol [was] produced in Ohio or in a state that grant[ed] similar

tax advantages to ethanol produced in Ohio.” Id. at 271. On its face, the law was structured to

provide the most favorable treatment to Ohio ethanol in as many markets as possible. See id. at

274. Like the law in Hunt, the law in New Energy Co. is readily distinguishable from the Clean

2 Plaintiffs incorrectly attempt to incorporate Rocky Mountain’s discussion of discriminatory
purpose into Plaintiffs’ discussion of facial discrimination. As evidence of the low carbon fuel
standard’s (LCFS) nondiscriminatory purpose, the Ninth Circuit noted that the petroleum-based
fuel that was disadvantaged the most by the LCFS was produced in California, and that the
California sources burdened by the LCFS constituted a larger share of the California market than
the California sources benefited by the LCFS. Rocky Mountain, 730 F.3d at 1099. Of course,
because Oregon has no local petroleum-based fuel producers, this same burdening of local
petroleum interests is not possible. Rather, a more analogous situation is the one in Exxon Corp.,
in which the absence of local petroleum refiners did not mean that the burden that the law placed
on refiners was discriminatory. See 437 U.S. at 125-26.
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Fuels Program, in which out-of-state fuels have obtained more favorable carbon intensity values

than their in-state competitors. No case supports Plaintiffs’ claim of facial discrimination against

petroleum-based fuels, and that claim should be dismissed.

2. The Clean Fuels Program Does Not Facially Discriminate Against
Out-of-State Ethanol.

Plaintiffs concede that their facial discrimination claim regarding out-of-state ethanol

cannot be reconciled with the Ninth Circuit’s decision in Rocky Mountain, 730 F.3d at 1094,

which held that California’s LCFS did not facially discriminate against out-of-state ethanol.

ECF# 63, p. 25. The values in Oregon’s regulation are virtually identical to the values in

California’s table at the time of the Ninth Circuit’s decision, and Plaintiffs do not contend

otherwise. See ECF# 52, pp. 15-16. For that reason, and the reasons stated in Defendants’

opening brief and above, this claim should be dismissed. Id. at 18-19.

B. Plaintiffs’ Discriminatory Purpose Claim Fails.

Plaintiffs’ discriminatory purpose claim fails for several reasons.3 First, the statements

Plaintiffs rely upon are taken out of context. In context, the statements reflect little more than

possible effects of a program designed to achieve an environmental goal: the reduction of

Oregon’s carbon pollution. Plaintiffs rely on selective comments from documents incorporated

by reference into their Complaint. But the Court should consider the entire content of the

documents cited in evaluating the merits of the State’s motion, not simply the statements

Plaintiffs quote. See, e.g., Petrie v. Elec. Game Card, Inc., 761 F.3d 959, 964 n. 6 (9th Cir.

3 Plaintiffs claim that constitutional precedent is perfectly clear that discriminatory purpose alone
can invalidate a state program. They point to language in Bacchus Imps., but the Supreme Court
there also found a discriminatory effect. 468 U.S. at 270-71. Several courts have raised doubts
as to whether discriminatory purpose, standing alone, is sufficient to invalidate a law. See
Alliance of Auto. Mfrs. v. Gwadosky, 430 F.3d 30, 36 n. 3 (1st Cir. 2005) (noting “there is some
reason to question whether a showing of discriminatory purpose alone will invariably suffice to
support a finding of constitutional invalidity under the dormant Commerce Clause”); Wal-Mart
Stores, Inc. v. City of Turlock, 483 F. Supp. 2d 987, 1012-13 (E.D. Cal. 2006) (“In no Commerce
Clause case cited or disclosed by research has a statute or regulation been invalidated solely
because of the legislators’ alleged discriminatory motives.”). Nevertheless, whether or not a
discriminatory purpose alone can be sufficient in some cases, Plaintiffs’ Complaint and
incorporated documents cannot support such a claim here.
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2014) (“We generally consider exhibits attached to a complaint and incorporated by reference to

be part of the complaint.”); Dunn v. Castro, 621 F.3d 1196, 1204 n. 6 (9th Cir. 2010) (noting that

consideration of document was appropriate where it was incorporated by reference and attached

as an exhibit to memorandum in response to Defendant’s motion to dismiss). In context, the

statements Plaintiffs rely upon do not reveal a discriminatory purpose. For example, the

documents Plaintiffs incorporate by reference into their Complaint include the following:

 Former Governor Kitzhaber’s 2012 letter directing DEQ Director Pedersen to develop
rules to implement the Clean Fuels Program emphasizes that “[r]educing greenhouse
gas emissions is among the most important challenges of our time. This is important not
only to begin addressing the threat of global warming, but also to reduce our nation’s
dependence on imported petroleum, stimulate jobs throughout the nation to produce
clean energy and save consumers money.” See ECF# 1, ¶¶ 32, 72 (citing Governor
Kitzhaber’s 2012 letter); Exhibit 1 to Reply in Support of Defendants’ Motion to
Dismiss (Governor Kitzhaber’s 2012 letter), p. 1.

 DEQ’s final report on the Clean Fuels Program advisory committee process begins by
stating that “[t]ransportation produces over a third of Oregon’s greenhouse gas
pollution. If Oregon is to reduce its contribution to climate change, greenhouse gas
pollution from transportation must be reduced.” The report then describes three
approaches that Oregon is pursuing in its comprehensive strategy to reduce Oregon’s
contribution to climate change, of which the Clean Fuels Program is only one. See
ECF# 1, ¶¶ 33, 42, 43, 81, 83, 86, 89; Exhibit 2 to Reply in Support of Defendants’
Motion to Dismiss (Excerpt of DEQ Final Report of Advisory Committee Process, full
report available at http://www.deq.state.or.us/aq/committees/docs/lcfs/reportFinal.pdf),
p. 8.

 DEQ’s written recommendation to the EQC to adopt the proposed Phase II rules
identifies the need that the proposed rule would address: “Climate change poses a
serious threat to Oregon’s economy, environment and public health. Transportation
sources account for approximately one third of all greenhouse gas emissions in Oregon.”
The recommendation notes that the rules would address the need by “reduc[ing] the
average carbon intensity of Oregon’s transportation fuels.” In addition to the
environmental benefits, DEQ recognized that “reducing climate change pollution has
many co-benefits including: Reductions in social cost of carbon . . . Improvements to
public health . . . Increased energy security.” See ECF# 1, ¶¶ 57, 62, 64, 82, 89;
Exhibit 3 to Reply in Support of Defendants’ Motion to Dismiss (Clean Fuels Program
Phase II Rulemaking), pp. 3-4.

 Former Governor Kitzhaber’s 10-Year Energy Action Plan similarly emphasizes the
contribution of transportation in Oregon to Oregon’s greenhouse gas emissions. The
Plan states, “To reach Oregon’s 2020 goals, the state will need an approximately
30 percent reduction from 2010 greenhouse gas levels, which roughly translates to a
30 percent reduction in fossil fuel use.” See ECF# 1, ¶ 73; Exhibit 4 to Reply in Support
of Defendants’ Motion to Dismiss (Governor Kitzhaber’s 10-Year Energy Action Plan),
p. 16. See also ECF# 1, ¶¶ 32, 72 (referring to Governor Kitzhaber’s 10-Year Energy
Action Plan).
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Plaintiffs point to the Economic Impact Analysis prepared for DEQ, as well as

subsequent statements of public officials, as purported proof of the State’s discriminatory

purpose. ECF# 1, ¶¶ 71-84. But Plaintiffs take portions of the report out of context and ignore

other portions. Agencies must evaluate and identify the potential fiscal impact in Oregon and to

Oregonians of every proposed rule, including an “estimate of th[e] economic impact on state

agencies, units of local government and the public.” ORS 183.335(2)(b)(E). As required by law,

the Economic Impact Analysis considers multiple possible scenarios that could occur, and all of

them “reflect the uncertainty of market response—responses may focus on any one of a variety

of fuels, those fuels may come from in-state, out-of-state or foreign feedstocks, and they may be

refined locally or out of state.” See ECF# 1, ¶ 82 (citing portion of Phase II Rulemaking

referring to Economic Impact Analysis); Exhibit 5 to Reply in Support of Defendants’ Motion to

Dismiss (Economic Impact Analysis (without appendices)), p. 11. The report is clear that neither

it nor any of the scenarios presented are “predictions of the future.” Ex. 5, p. 45. One scenario

envisions reliance on biofuels produced out of state from feedstocks grown out of state. See id.

at 30. In a graph depicting possible effects of the program on the State’s economy, that scenario

is represented by a flat line. Id. at 29-30. All other scenarios evaluate the economic impacts that

could occur if some portion of the production of biofuels that may be spurred by the program

occurs in Oregon. See id. at 29.

Former Governor Kitzhaber and other public officials focused on the latter scenarios in

their public statements. But potential economic effects touted by elected officials did not,

thereby, suddenly morph into the purpose of the program. Plaintiffs note that former Governor

Kitzhaber touted the “opportunity” for development of local industry. ECF# 1, ¶ 76 (quoting

former Governor Kitzhaber’s press release); Exhibit 6 to Reply in Support of Defendants’

Motion to Dismiss (Governor Kitzhaber’s Press Release), p. 1; see also ECF# 1, ¶¶ 63, 74

(referring to Governor Kitzhaber’s Press Release). And Plaintiffs rely on a press release by the

Senate Majority Leader’s office that refers to an “independent analysis” of economic impact
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finding that the program “could” have certain positive economic impacts in Oregon. ECF# 1,

¶ 79; Exhibit 7 to Reply in Support of Defendants’ Motion to Dismiss (Senate Majority Press

Release), p. 1. Nothing about creating economic opportunity in Oregon is inherently

discriminatory when, as here, the economic opportunity is shared equally with out-of-state

businesses. See Exxon Corp., 437 U.S. at 126 (“While the refiners will no longer enjoy their

same status in the Maryland market, in-state independent dealers will have no competitive

advantage over out-of-state dealers.”). Although certain public officials hoped that the Clean

Fuels Program would have a positive economic impact in Oregon, neither the structure of the

program nor any statements by public officials indicates a design or intent to benefit Oregon’s

ethanol industry at the expense of out-of-state ethanol.

Second, the Ninth Circuit’s Rocky Mountain ruling against the Plaintiffs’ discriminatory

purpose claim cannot be disregarded, either on its facts or its procedural posture. See 730 F.3d

1070. The plaintiffs in the Ninth Circuit case asserted that California’s public officials and

agencies made similar statements highlighting the economic benefits of the LCFS to California.4

4 For example, the plaintiffs asserted that CARB and California’s then-Governor
Schwarzenegger had made the following statements:

 “CARB ‘developed the LCFS in a manner that minimizes costs and maximizes the total
benefits to California.’” Brief for Appellee at 3, Rocky Mountain, 730 F.3d 1070 (No.
12-15131), 2012 WL 3342552, at *3 (citations omitted). “CARB cited as one of the
LCFS’s ‘key advantages’ that it would ‘reduc[e] [California’s] dependence on foreign
oil.’ CARB recognized that the LCFS is ‘designed’ to ‘stimulate the production and use
of low-carbon fuels in California,’ and to ‘kee[p] more money in the State’ by
‘[d]isplacing imported transportation fuels with biofuels produced in the State.’” Brief
for Appellee at 24, Rocky Mountain, 730 F.3d 1070 (No. 12-15131), 2012 WL 3342552,
at *24 (citations omitted).

 “Indeed, CARB predicted that ‘displaced petroleum-based fuels will come at the expense
of imported blendstocks,’ while ‘refineries in the State will continue to operate at
capacity.’” Brief for Appellee at 24, Rocky Mountain, 730 F.3d 1070 (No. 12-15131),
2012 WL 3342552, at *24 (citations omitted) (emphasis in original).

 “CARB has acknowledged that ‘the LCFS is designed to . . . stimulate the production and
use of low-carbon fuels in California.’ This is not an ‘isolated’ comment by an errant
CARB staff member, but instead reflects a ‘goal’ that Governor Schwarzenegger
identified as ‘important . . . for California,’ and that was central to LCFS’s development.
Brief for Appellee at 90, Rocky Mountain, 730 F.3d 1070 (No. 12-15131), 2012 WL
3342552, at *90 (citations omitted) (emphases in original).
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Those statements, as characterized by the plaintiffs there, are strikingly similar to the statements

Plaintiffs rely upon here. The Ninth Circuit rejected the plaintiffs’ reliance on such statements,

reasoning, “These [types of statements] do not plausibly relate to a discriminatory design and are

‘easily understood, in context, as economic defense of a [regulation] genuinely proposed for

environmental reasons.’” Rocky Mountain, 730 F.3d at 1100 n. 13; see also Valley Bank of Nev.

v. Plus Sys., Inc., 914 F.2d 1186, 1196 (9th Cir. 1990) (“The legislators show less concern for

out-of-staters. This predictable concern for Nevada residents does not rebut the evenhandedness

of the legislation’s plain language.”). The same is true here.

Nor is Rocky Mountain distinguishable by its procedural posture. As in Rocky Mountain,

this Court is not compelled to ignore the context of the statements on which Plaintiffs rely,

particularly given that Plaintiffs have incorporated by reference the materials they contend

support their claim. On a motion to dismiss, the question is whether the nonmoving party has

stated a plausible claim for relief. Iqbal, 556 U.S. at 678. And this Court need not “accept as

true allegations that contradict matters properly subject to judicial notice or by exhibit” or

“allegations that are merely conclusory, unwarranted deductions of fact, or unreasonable

inferences,” of the kind offered here. In re Gilead Scis. Sec. Litig., 536 F.3d 1049, 1055 (9th Cir.

2008). Plaintiffs’ discriminatory purpose claim fails.

C. Plaintiffs’ Discriminatory Effects Claim Fails.

Plaintiffs argue that the Clean Fuels Program will have a discriminatory effect because it

is “inherent in the Oregon Program’s design” that it will “create[] a ‘commercial disadvantage’

for petroleum and ethanol from outside Oregon.” ECF# 63, p. 19. Plaintiffs are wrong for three

reasons. First, Plaintiffs have failed to allege facts sufficient to meet the legal standard that

applies to discriminatory effects claims. Second, the design of the Oregon Program is not

 “With regard to ‘biofuels,’ ‘[t]he biorefineries expected to be built in the State will
provide needed employment, an increased tax base for the State, and value added to the
biomass used as feedstock.’” Brief for Appellee at 90, Rocky Mountain, 730 F.3d 1070
(No. 12-15131), 2012 WL 3342552, at *90 (citations omitted).
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discriminatory, even if discriminatory design were relevant to a discriminatory effects claim.

Third, Plaintiffs cannot allege sufficient facts because, if ever a claim could be alleged, no claim

could possibly be alleged now.

Plaintiffs misstate the legal standard by contending that they need only allege and prove

that the Program creates a “commercial disadvantage” for petroleum and ethanol from outside

Oregon. See ECF# 63, p. 19. That is not the standard. Plaintiffs cite New Energy Co., 486 U.S.

at 274. But discrimination there was “patent,” such that an analysis of whether the statute would

have a discriminatory effect was not needed or undertaken. Id. at 276. The standard for

discriminatory effects, in contrast, requires proof of an actual discriminatory effect, not a

possible one that might occur down the road:

In essence, [plaintiff] asks us without substantial evidentiary
support to speculate and to infer that this scheme necessarily has
the effect it fears. This leap of faith we will not take. Courts
examining a ‘practical effect’ challenge must be reluctant to
invalidate a state statutory scheme . . . simply because it might turn
out down the road to be at odds with our constitutional prohibition
against state laws that discriminate against Interstate Commerce.

Black Star Farms LLC v. Oliver, 600 F.3d 1225, 1232 (9th Cir. 2010); see also Int’l Franchise

Ass’n, Inc. v. City of Seattle, __ F. Supp. 3d __, 2015 WL 1221490, at *10-14 (W.D. Wash.

2015) (denying motion for preliminary injunction and holding that the plaintiff failed to

“present[] evidence of an actual, rather than potential, impact on interstate commerce”).

The Ninth Circuit held in Black Star Farms that a plaintiff must prove that the law

resulted in local products claiming a larger share of total sales than out-of-state products. 600

F.3d at 1233. As a result, to survive a motion to dismiss, a plaintiff must allege sufficient facts

to allow the court to draw a reasonable inference of a market share shift caused by the law. See

Iqbal, 556 U.S. at 678. Plaintiffs have not satisfied that obligation here. Their conclusory

allegations that the program “will have its intended discriminatory effect” because of what they

allege to be discriminatory design are insufficient under Iqbal to survive a motion to dismiss.

ECF# 63, p. 19. Their discriminatory effects claim should be dismissed for this reason alone.
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But the claim should also be dismissed because, even if discriminatory design were

relevant to a discriminatory effects claim, the Clean Fuels Program’s design is not

discriminatory. Plaintiffs contend the design is inherently discriminatory for three reasons.

First, it requires regulated parties to comply with the standard for carbon intensity. That is true,

but the definition of regulated parties does not depend on the origin of the fuel; all Oregon

producers or importers into Oregon of regulated fuel are regulated parties.

OAR 340-253-0100(1). Second, Plaintiffs contend the Program “assigns lower carbon-intensity

values to Oregon ethanol and other biofuels than to petroleum.” ECF# 63, p. 19. In Exxon

Corp., the Supreme Court upheld a statute under similar circumstances, holding: “Since

Maryland’s entire gasoline supply flows in interstate commerce and since there are no local

producers or refiners, such claims of disparate treatment between interstate and local commerce

would be meritless.” 437 U.S. at 125. The same is true here. Moreover, petroleum-based fuels

“present[] different climate challenges from ethanol and other biofuels.” Rocky Mountain, 730

F.3d at 1084. As a result, it is reasonable and non-discriminatory to treat these different types of

fuels differently. Put another way, under Exxon Corp. and Rocky Mountain, even if petroleum

were ultimately entirely displaced by ethanol, that would not be discrimination under the

dormant Commerce Clause. Third, Plaintiffs contend the Program design is discriminatory

because it assigns lower carbon intensity values to Oregon ethanol than to Midwest ethanol. But

Plaintiffs ignore important information: Californian and Brazilian ethanol carry the lowest

carbon intensity of all origin-identified ethanol in Oregon’s regulatory look-up tables.

OAR 340-253-8030 (Table 3). And even lower carbon intensity values are listed for ethanol

whose origin is clearly not Oregon, given the allegations in the Complaint. Id.; see also

ECF# 53, p. 11 (demonstrating that the lowest carbon intensity values correspond to Midwest

ethanol). In Rocky Mountain, the Ninth Circuit ruled that all sources of ethanol should be

considered. 730 F.3d at 1088. Considering all ethanol values, it is apparent that the Program is
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not designed to discriminate in favor of Oregon ethanol and against Midwest (or any other out-

of-state) ethanol.

Plaintiffs have failed to plead the necessary facts to survive a motion to dismiss on their

discriminatory effects claim. Nor could they possibly amend to plead sufficient facts at this

point. If ever a discriminatory effects claim were to be alleged, it would have to be alleged after

the Program goes into effect and, even then, only after evidence of its effect on the market share

of relevant and appropriately comparable market participants is clear. Because it is premature

for such evidence to be adduced or alleged, the claim of discriminatory effects is not ripe.5

III. The Clean Fuels Program Does Not Regulate Conduct that Occurs Entirely Outside
Oregon.

Plaintiffs acknowledge that the Ninth Circuit’s decision in Rocky Mountain requires the

dismissal of their claim that the Clean Fuels Program violates the Commerce Clause by

regulating extraterritorially.6 ECF# 63, p. 25. But Plaintiffs argue that their extraterritoriality

5 Neither Union Pac. R.R. Co. v. Cal. Pub. Util. Comm’n, 346 F.3d 851, 871-72 & n. 22 (9th Cir.
2003), nor Arizona v. Atchison, Topeka & Santa Fe R.R. Co., 656 F.2d 398, 402 (9th Cir. 1981),
compel a different conclusion. In Union Pac., the Ninth Circuit noted that “the extra-territorial
effect of [the] regulation is undisputed.” 346 F.3d at 871. Accordingly, ripeness was no barrier
to the Court’s ability to resolve the claim. And in Atchison, the Ninth Circuit found the issues to
be “sufficiently concrete” and the “operation of [the statute at issue] against the state so
inevitable” that the courts had jurisdiction to resolve the declaratory judgment claim. 656 F.2d at
402-03. That is not the case here. Plaintiffs have only alleged in conclusory terms that the effect
of the statute will be discriminatory—but they have not provided any detail about those effects,
because they cannot possibly know. The dispute is not ripe.
6 The Ninth Circuit recently affirmed its conclusion in Rocky Mountain that “even when state
law has significant extraterritorial effects, it passes Commerce Clause muster when, as here,
those effects result from the regulation of in-state conduct.” Chinatown Neighborhood Ass’n v.
Harris, ___ F.3d ___, 2015 WL 4509284, at *6 (9th Cir., July 27, 2015) (upholding
constitutionality of California’s Shark Fin Law).

In addition, the Tenth Circuit recently upheld Colorado’s renewable energy mandate against a
dormant Commerce Clause challenge, holding that the Colorado law did not share any of the
characteristics of the three cases in which the Supreme Court struck down a law because it
violated the extraterritoriality doctrine. Energy and Env’t Legal Inst. v. Epel, ___ F.3d ___, 2015
WL 4174876, at *3 (10th Cir., July 13, 2015) (characterizing Baldwin v. G.A.F. Seelig, Inc., 294
U.S. 511 (1935), Brown-Forman Distillers Corp. v. N.Y. State Liquor Auth., 476 U.S. 573
(1986), and Healy v. Beer Inst., 491 U.S. 324 (1989), as sharing the following three
characteristics: “(1) a price control or price affirmation regulation, (2) linking in-state prices to
those charged elsewhere, with (3) the effect of raising costs for out-of-state consumers or rival
businesses”).

Case 3:15-cv-00467-AA    Document 66    Filed 08/17/15    Page 23 of 176



Page 16 - REPLY IN SUPPORT OF DEFENDANTS' MOTION TO DISMISS
TBW/cjw/6707029-v12

Oregon Department of Justice
1515 SW Fifth Ave, Suite 410

Portland, OR 97201
(971) 673-1880 / Fax: (971) 673-5000

claim remains viable because it has an independent basis in “principles of structural federalism.”

Id. Plaintiffs are incorrect, and their claim under “principles of structural federalism” should be

dismissed.

Plaintiffs collect quotations from a variety of disparate cases in an effort to fashion a

claim for violation of “principles of structural federalism.” See id. at 26-27. But the cases that

Plaintiffs cite fail to demonstrate the existence of a “principles of interstate federalism” claim.

The cited cases interpret a variety of different constitutional provisions, including the Full Faith

and Credit Clause of Article IV, section 1; the Contract Clause of Article I, section 10; and the

Due Process Clause of the Fourteenth Amendment. See id. But Plaintiffs do not purport to bring

a claim under any of those provisions.

Even assuming that a claim for violation of “principles of structural federalism” exists—

which it does not—Plaintiffs fail to allege that the Clean Fuels Program controls conduct that

occurs entirely outside of Oregon. In Rocky Mountain, the Ninth Circuit specifically held that

the LCFS’s use of lifecycle analysis did not constitute regulation of the components of the

lifecycle. 730 F.3d at 1103 (“But California does not control these factors—directly or in

practical effect—simply because it factors them into the lifecycle analysis.”). Here, Plaintiffs

cannot allege any type of extraterritoriality claim because the Clean Fuels Program—like

California’s LCFS—does not control the factors that go into lifecycle analysis. Id.; see also

Rocky Mountain Farmers Union v. Goldstene, No. 1:09-cv-02234-LJO-BAM, 2014 WL

7004725, at *14 (E.D. Cal., Dec. 11, 2014) (denying plaintiffs’ motion to amend complaint to

add claim based on “principles of interstate federalism” because Rocky Mountain, 730 F.3d

1070, “forecloses any claim that the LCFS is an impermissible extraterritorial regulation,

regardless of the basis for the claim, because any extraterritorial regulation claim necessarily is

contingent on a finding that the LCFS regulates extraterritorially”).

Because there is no independent claim for violation of “principles of structural

federalism,” and because even if there were, Plaintiffs cannot allege that the Clean Fuels
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Program controls conduct occurring completely outside of Oregon, this claim should be

dismissed.

IV. Plaintiffs’ Preemption Claims Cannot Survive the Motions to Dismiss.

A. Plaintiffs’ Express Preemption Claim Fails.

Plaintiffs’ claim that the Clean Fuels Program is expressly preempted by EPA’s

reformulated gasoline rule under CAA section 211(c)(4)(A)(i) is fatally flawed. That provision

does not preempt state controls of a fuel characteristic unless EPA has found that no such control

is necessary under section 211(c)(1). See 42 U.S.C. § 7545(c)(4)(A)(i). Plaintiffs argue that the

Clean Fuels Program is preempted because EPA declined to regulate methane as an ozone-

forming VOC in the reformulated gasoline rule. Plaintiffs’ claim fails for three reasons. First,

EPA never made the necessary finding to invoke section 211(c)(4)(A)(i). Second, the

reformulated gasoline rule does not regulate the same characteristic of fuel that the Clean Fuels

Program regulates, which is necessary for preemption to apply. Third, even if EPA had invoked

section 211(c)(4)(A)(i) preemption as to methane generally, EPA’s subsequent Endangerment

Finding, which concludes that methane is a dangerous greenhouse gas that “may reasonably be

anticipated to endanger public health or welfare,” reversed the predicate finding necessary for

preemption to apply. See 74 Fed. Reg. 66496-01.

It bears emphasizing that the statutory provision Plaintiffs rely upon, CAA

section 211(c)(4) (codified at 42 U.S.C. § 7545(c)(4)), is an exception to a savings clause that

otherwise preserves state authority to regulate air pollution. See 42 U.S.C. § 7416 (preserving

state authority). The Ninth Circuit described the savings clause—codified at 42 U.S.C. § 7416—

as “sweeping and explicit.” Exxon Mobil Corp. v. EPA, 217 F.3d 1246, 1255 (9th Cir. 2000). It

provides generally that state authority to regulate air pollutants is preserved. 42 U.S.C. § 7416.

Because Plaintiffs cannot sustain a claim that Congress or EPA intended to preempt the Clean

Fuels Program, the savings clause applies here and preserves the State’s authority.
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1. EPA Did Not Make the Necessary Finding to Invoke
Section 211(c)(4)(A)(i).

State authority is preserved here because EPA never made the required finding under

section 211(c)(4)(A)(i). See 42 U.S.C. § 7545(c)(4)(A)(i). In order to invoke preemption, EPA

must make the finding that no control of the characteristic of fuel under consideration is

necessary under section 211(c)(1). See id. Section 211(c)(1) authorizes EPA to regulate fuel if

the fuel or its emission product “causes, or contributes, to air pollution . . . that may reasonably

be anticipated to endanger the public health or welfare.” 42 U.S.C. § 7545(c)(1). EPA did not

find under section 211(c)(1) that no control of methane is necessary. Instead, in the reformulated

gasoline rule, EPA found only that methane is not an ozone-forming VOC under section 211(k).

59 Fed. Reg. 7722. Section 211(k) requires EPA to regulate fuel to achieve the “greatest

reduction in emissions of ozone forming volatile organic compounds . . . achievable through the

reformulation of conventional gasoline.” 42 U.S.C. § 7545(k). This is the only statutory

provision EPA mentioned in its discussion of methane in the reformulated gasoline rule, and the

only provision under which it acted with respect to methane.

EPA must be express about its decisions to preclude state regulation under

section 211(c)(4)(A). EPA’s own regulations provide that state fuel controls are not preempted

unless they are “explicitly regulated” by EPA. 40 C.F.R. § 80.1. This is consistent with the

recognition that air pollution prevention is within the states’ traditional authority that courts do

not cast aside absent the “‘clear and manifest purpose of Congress.’” Oxygenated Fuels Ass’n,

Inc. v. Davis, 331 F.3d 665, 668 (9th Cir. 2003) (quoting Rice v. Santa Fe Elevator Corp., 331

U.S. 218, 230 (1947)). And as State intervenors explained, EPA has been very clear when it

intends to invoke section 211(c)(4)(A)(i) preemption. See ECF# 52, pp. 20-21; 57 Fed. Reg.

47849 (Oct. 20, 1992) (explicitly proposing to find “under section 211(c)(4)(A)(i) that no control

. . . is necessary under section 211(c)(1)” for fuel oxygen content).

In contrast, here, EPA only expressly incorporated preemption for characteristics of fuel

that it did choose to regulate under section 211(c)(1). Under that provision, preemption of state

Case 3:15-cv-00467-AA    Document 66    Filed 08/17/15    Page 26 of 176



Page 19 - REPLY IN SUPPORT OF DEFENDANTS' MOTION TO DISMISS
TBW/cjw/6707029-v12

Oregon Department of Justice
1515 SW Fifth Ave, Suite 410

Portland, OR 97201
(971) 673-1880 / Fax: (971) 673-5000

controls is automatic if EPA controls a characteristic of fuel unless a state’s control of the

characteristic “is identical to” EPA’s. 42 U.S.C. § 7545(c)(4)(A)(ii). By referring only to

preemption of “non-identical” and “dissimilar State controls,” EPA invoked only this automatic

preemption provision, that is, preemption of any state effort to change any of the VOC control

requirements that were included in the reformulated gasoline rule. 59 Fed. Reg. 7809. Neither

EPA’s preemption discussion nor its treatment of methane can reasonably be construed to be a

finding that “no control . . . of the characteristic . . . of fuel . . . is necessary,” such that state

regulation of a characteristic of fuel that EPA chose not to regulate would be prohibited. See 42

U.S.C. § 7545(c)(4)(A)(i).

Plaintiffs attempt to avoid this conclusion by suggesting an interpretation of the statute

that is inconsistent with its text. Plaintiffs contend that the structure of section 211(c)(4)(A)

excludes the possibility that EPA could decline to regulate a characteristic of fuel and also allow

States to regulate it. Plaintiffs are wrong. Plaintiffs argue that the structure of

section 211(c)(4)(A) allows for two possibilities only: EPA chooses to regulate a characteristic

of fuel and thereby preempts States from regulating that same characteristic of fuel, or EPA

chooses not to regulate a characteristic of fuel and thereby preempts States from regulating that

same characteristic of fuel. They assert that these possibilities “cover the waterfront of possible

EPA regulatory choices.” ECF# 63, p. 33. It is not so. Rather, there is a third choice. EPA may

choose not to control a fuel characteristic and choose to allow States to regulate that same

characteristic. It may do so by declining to make and publish the finding required by

section 211(c)(4)(A)(i), that “no control or prohibition of the characteristic or component of a

fuel or fuel additive under paragraph (1) is necessary.” 42 U.S.C. § 7545(c)(4)(A)(i). EPA did

not find that no control of any relevant characteristic of fuel under section 211(c)(1) was

necessary in the reformulated gasoline rule. Plaintiffs’ claim fails as a matter of law.
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2. The Reformulated Gasoline Rule and the Clean Fuels Program Do
Not Control the Same Characteristic of Fuel.

Even if EPA had made a finding that no control is necessary under section

211(c)(4)(A)(i) in order to preempt state regulation of methane as an ozone-forming VOC, the

State is regulating a different characteristic of fuel in the Clean Fuels Program. For section

211(c)(4)(A)(i) preemption to apply, the State must regulate the same characteristic or

component of fuel that EPA finds it is not necessary to regulate. See 42 U.S.C.

§§ 7545(c)(4)(A)-(c)(4)(A)(i) (providing that no state may “prescribe . . . any control or

prohibition respecting any characteristic or component of a fuel” if EPA finds that “no control or

prohibition of the characteristic or component of a fuel . . . is necessary” (emphasis added)). The

reformulated gasoline rule regulates ozone-forming VOCs in each gallon of gasoline provided to

consumers. In contrast, the Clean Fuels Program regulates the annual, average lifecycle carbon

intensity of the total volume of fuel provided to consumers in Oregon by each fuel importer or

producer. The two programs regulate different characteristics or components of fuel.

Plaintiffs respond by ignoring the statutory language. Plaintiffs contend that, to invoke

preemption, “[t]the CAA asks only whether a state regulation was enacted ‘for purposes of motor

vehicle emission control.’ If so, then the regulation is preempted unless it is identical to EPA’s

own fuel standard.” ECF# 63, p. 32 (citation omitted). That is not a reasonable interpretation of

the statute. The statute does not broadly exempt any fuel control enacted for purposes of

emission control; rather, it exempts “any control or prohibition respecting any characteristic or

component of a fuel or fuel additive in a motor vehicle” under two specified circumstances.

42 U.S.C. § 7545(c)(4)(A). Plaintiffs ignore the “characteristic or component” statutory terms

(in addition to the non-automatic nature of section 211(c)(4)(A)(i) preemption). The Clean Fuels

Program does not regulate any characteristic EPA has regulated or found unnecessary to control.

Rather, the Clean Fuels Program regulates only the lifecycle carbon intensity of the aggregate

amount of fuel provided in Oregon by each fuel importer or producer. To the extent that is a

characteristic or component, EPA did not speak to it in the reformulated gasoline rule. Instead,
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EPA focused on the specific chemical composition of each gallon of gasoline, characteristics the

Clean Fuels Program does not address.

Plaintiffs also suggest that a reading of the statute that would give meaning to the

statutory terms “characteristic or component” would “wreak havoc” on national uniformity and

encourage an “‘inefficient patchwork of potentially conflicting regulations.’” ECF# 63, p. 32

(citation omitted). They suggest a state could invent a characteristic different from those on

EPA’s mind and use it as a pretext to regulate characteristics for which EPA promulgated

different regulations or said no control was necessary. Plaintiffs contend that a state could,

thereby, “undermine every aspect of the federal fuels standard.” Id. This “Chicken Little”

argument is not tied to reality. Plaintiffs have not alleged that the State invented the concept of

carbon pollution so that it could regulate methane. They have not denied that carbon pollution is,

in fact, causing a real and impending environmental disaster. Nor have they alleged any real-

world regulatory conflict with the CAA or EPA’s regulations under it. Congress chose its words,

and each of them must be given meaning. Indeed, the words “characteristic or component” in

this statute quite plainly limit EPA’s preemptive power to precisely those “characteristic[s] or

component[s]” EPA has addressed, expressly leaving the States free to regulate other

“characteristic[s] or component[s].”7

It is clear that EPA was regulating the chemical composition of gasoline for its ozone-

forming potential in the reformulated gasoline rule as required under section 211(k). EPA’s

7 Plaintiffs argue that the Clean Fuels Program is preempted as the result of a dormant
Commerce Clause argument that CARB made in the Rocky Mountain litigation and the Ninth
Circuit’s ruling on the issue. They are wrong. CARB argued that in section 211(c)(4)(B), which
exempts California from the provision at issue here (section 211(c)(4)(A)), Congress intended to
exempt California from dormant Commerce Clause scrutiny as well. See Rocky Mountain, 730
F.3d at 1106. But the Ninth Circuit disagreed, finding no express exemption. In that context, the
court discussed section 211(c)(4)(B), in which Congress used different language from section
211(c)(4)(A). The court did not find that section 211(c)(4)(A) applies. And, in any case, even if
the Clean Fuels Program were found to be a control respecting a characteristic of fuel, the
characteristic of fuel that the Program regulates is not the same characteristic that EPA declined
to regulate in the reformulated gasoline rule.
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reformulated gasoline rule does not preempt the Clean Fuels Program, which regulates carbon

intensity.

3. If EPA Had Regulated Methane, Generally, and Invoked
Section 211(c)(4)(A)(i), it Nullified its Alleged Section 211(c)(1)
Determination in the Endangerment Finding.

Even if emissions of methane more broadly were somehow considered to be a

characteristic of fuel that EPA chose not to regulate under section 211(c)(1) in the reformulated

gasoline rule, Plaintiffs’ claim still fails. As noted earlier, section 211(c)(1) authorizes EPA to

regulate fuel when it finds that fuel or its emission product “causes, or contributes, to air

pollution or water pollution . . . that may reasonably be anticipated to endanger the public health

or welfare.” 42 U.S.C. § 7545(c)(1). EPA decided in the reformulated gasoline rule that

“methane would be excluded from the definition of VOC on the basis of its low reactivity in

keeping with past EPA actions.” 59 Fed. Reg. 7722. The only way that language could be

sufficient to constitute a finding under section 211(c)(1) and invoke section 211(c)(4)(A)(i)

preemption would be for EPA’s decision about methane’s “low reactivity” to be considered a

determination that methane, generally, does not “cause[], or contribute[], to air pollution or water

pollution . . . that may reasonably be anticipated to endanger the public health or welfare,”

pursuant to section 211(c)(1). See 42 U.S.C. § 7545(c)(1). But even if EPA had made such a

determination, EPA’s subsequent 2009 Endangerment Finding would be a clear reversal of that

determination. See 74 Fed. Reg. 66496-01. In 2009, EPA found that methane is a dangerous air

pollutant that endangers public health and welfare. Id. As a result, the predicate for preemption

would be absent and the Clean Fuels Program would be upheld.

Plaintiffs argue that EPA’s 2009 Endangerment Finding is not relevant because it governs

vehicle standards rather than fuel standards and that EPA is not required to adopt fuel standards

even if it has made an endangerment finding for a pollutant. On that point, Plaintiffs further note

that “if [EPA] finds that a vehicle standard adequately controls emissions of a particular

pollutant,” then EPA could choose not to adopt fuel standards to regulate that pollutant.
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ECF# 63, p. 34. But that is not the decision that EPA made regarding methane in the

reformulated gasoline rule. EPA determined methane was not an ozone-forming VOC and

therefore not subject to regulation under the reformulated gasoline rule, but not because vehicle

standards sufficiently regulate methane. 59 Fed. Reg. 7722. Instead, the only rationale that EPA

provided was that “methane would be excluded from the definition of VOC on the basis of its

low reactivity.” Id.8 In other words, EPA indicated that methane emissions are not a significant

concern with respect to ozone formation. See id. But to the extent that EPA’s decision in the

reformulated gasoline rule not to treat methane as an ozone-forming VOC could be interpreted as

triggering preemption under CAA section 211(c)(4)(A)(i) as to methane generally, which the

State disputes, EPA’s Endangerment Finding nullified the predicate finding for preemption. See

74 Fed. Reg. 66496-01.

In short, Plaintiffs have failed to state a viable claim for express preemption under

section 211(c)(4)(A)(i). If EPA had intended to preempt programs like the Clean Fuels Program,

it would have been clear about that intent. Plaintiffs’ express preemption claim fails and should

be dismissed.

B. Plaintiffs Provide No Basis to Deny the State’s Motion to Dismiss the Fourth
Claim for Relief.

Plaintiffs’ fourth claim for relief alleges that Oregon’s Clean Fuels Program conflicts

with and is preempted by the federal Renewable Fuel Standard (RFS) in the CAA because it

closes a market for ethanol produced in plants built before 2007 (then-existing plants). ECF# 63,

8 The lack of explanation by EPA regarding why it chose not to include methane within the
definition of VOCs in the reformulated gasoline rule, as well as the fact that EPA’s entire
reformulated gasoline rule discussion and consideration of which VOCs to regulate was made in
the context of CAA section 211(k), reinforce that EPA’s decision is not the type of explicit
published finding that triggers preemption under section 211(c)(4)(A)(i). EPA was required by
Congress in section 211(k) to regulate ozone-forming VOCs in the reformulated gasoline rule.
42 U.S.C. § 7545(k)(1)(A). To meet that requirement, EPA had to determine which pollutants
were VOCs. In making that required determination under section 211(k), EPA was not making a
section 211(c)(4)(A)(i) discretionary decision about whether regulation of methane generally was
necessary. For EPA to make a decision that no regulation of methane is necessary, for any
reason, it would have had to do more than determine methane is not an ozone-forming VOC. It
did not do so.
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p. 34 (citing 42 U.S.C. § 7545(o)(2)(A)(i)). The RFS exempts such existing plants from its

requirement that certain fuels achieve a 20 percent reduction in lifecycle GHG emissions.

42 U.S.C. § 7545(o)(2)(A)(i). This claim should be dismissed for three independent reasons:

(1) Plaintiffs lack prudential standing for this claim; (2) savings clauses in the Clean Air Act

expressly preserve Oregon’s authority to regulate air pollution and to adopt more

environmentally protective laws; and (3) the Clean Fuels Program does not conflict with the

RFS.

1. Plaintiffs Lack Prudential Standing for their Conflict Preemption
Claim Because They Do Not Allege that They Produce Ethanol from
any Facilities Built Before 2007.

Plaintiffs assert that they have prudential standing to sustain their conflict preemption

claim because the Complaint alleges that some of Plaintiffs’ members produce ethanol.

ECF# 63, p. 41. But Plaintiffs do not allege that they or any of their members produce ethanol in

any plants built before 2007. Because Plaintiffs are simply asserting the rights of others—

namely, those who produce ethanol from plants built before 2007—they lack prudential standing

for this claim. See, e.g., The Wilderness Soc’y v. Kane Cnty., 632 F.3d 1162, 1169-71 (10th Cir.

2011) (holding that the plaintiffs lacked prudential standing to maintain a preemption claim

because they sought to protect interests of a third party, and not their own rights).

2. Plaintiffs Cannot Avoid the Savings Clauses in the Clean Air Act.

As explained in the State’s opening brief, because Congress expressly reserved the rights

of the states to regulate air pollution and to impose more environmentally protective laws, this

Court should not entertain Plaintiffs’ claims that the Clean Fuels Program conflicts with the

CAA. To reiterate briefly, CAA section 116 includes a savings clause that expressly preserves

state authority to regulate air pollution. 42 U.S.C. § 7416. As noted in the State’s opening brief,

ECF# 51, pp. 28-29, section 211(c)(4)(A) provides for only two limited circumstances in which

states will be preempted from regulating fuels to abate air pollution. 42 U.S.C. § 7545(c)(4)(A).

Neither of those circumstances is present here. In addition, section 211(o), adopted as part of the
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EISA, includes a savings clause that prevents preemption of any more environmentally

protective state law or regulation, further demonstrating congressional intent to preserve states’

authority to adopt low carbon fuel standards.

Plaintiffs argue that “a savings clause does not bar the working of conflict preemption

principles.” ECF# 63, p. 35 (quoting Sprietsma v. Mercury Marine, 537 U.S. 51, 65 (2002))

(internal quotation marks omitted). While the State agrees that a savings clause does not

necessarily bar the ordinary working of conflict preemption principles, it does where, as here, the

savings clause would otherwise be rendered ineffectual. Geier v. Am. Honda Motor Co., 529

U.S. 861, 869 (2000). The court in Stenehjem explained that in Geier and other obstacle

preemption cases, the statutory preemption provisions and savings clauses were “inconsistent

and conflicting,” and in the absence of clear congressional intent found in the plain language of

the statute, courts considered actual conflicts. State ex. rel. Stenehjem v. FreeEats.com, Inc., 712

N.W.2d 828, 841 (N.D. 2006). But where, as here, Congress has pronounced its intent not to

preempt through explicit statutory language, there is no federal preemption. See id. (citing

English v. Gen. Elec. Co., 496 U.S. 72, 78-79 (1990)). Moreover, the CAA section 116 savings

clause and the section 211(c)(4)(A) preemption provision work together, reflecting a clear and

harmonious congressional design, as opposed to the inconsistent and conflicting statutory

provisions examined in Geier. See 42 U.S.C. §§ 7416, 7545(c)(4)(A).

Plaintiffs also argue that the EISA savings clause is inapplicable because “[the State]

ha[s] not shown that the Oregon Program imposes a ‘more environmentally protective

requirement.’” ECF# 63, p. 40. Plaintiffs speculatively contend—without relying on any well-

pleaded allegations in their Complaint—that the Clean Fuels Program “may instead increase

GHG emissions (or at the very least hide them) by reshuffling higher carbon-intensity fuels to

different markets, and may affect other federally regulated pollutants” by, for example, causing

higher NOx emissions. Id. (emphasis added). This argument should be rejected because the
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Complaint fails to allege at all, much less properly plead, that the Clean Fuels Program does not

impose environmental protections in addition to those imposed by the CAA.

3. Oregon’s Clean Fuels Program is in Harmony with the Clean Air Act.

To the extent that this Court’s analysis does not end with the savings clauses, Plaintiffs

must plead allegations that, if proven, establish that the Clean Fuels Program conflicts with the

clear and manifest intent of Congress in enacting the federal RFS in the CAA, as amended by the

EISA. See Oxygenated Fuels, 331 F.3d at 668 (quoting Rice, 331 U.S. at 230). When

interpreting a federal statute, courts presume that Congress did not intend to supplant state law.

College Loan Corp. v. SLM Corp., 396 F.3d 588, 597 (4th Cir. 2005). In addition, courts must

attempt to harmonize federal and state statutes if reasonably possible. See Unocal Corp. v.

Kaabipour, 177 F.3d 755, 769 (9th Cir. 1999) (noting “the respectful approach of generally

interpreting and applying legislation by harmonizing state and federal statutes where possible so

as to avoid finding preemption”); Harris v. United States, 536 U.S. 545, 555 (2002) (“[W]hen a

statute is susceptible of two constructions, by one of which grave and doubtful constitutional

questions arise and by the other of which such questions are avoided, [the court's] duty is to

adopt the latter.”) (internal quotation marks omitted). Moreover, “[t]he existence of a

hypothetical or potential conflict is insufficient to warrant the preemption of the state statute.”

Rice v. Norman Williams Co., 458 U.S. 654, 659 (1982). Thus, plaintiffs may “successfully

enjoin the enforcement of state statute only if the statute on its face irreconcilably conflicts with

federal . . . policy.” Id.

As explained in the State’s opening brief, ECF# 51, pp. 34-43, and further below,

Plaintiffs have not alleged that the Clean Fuels Program cannot be reconciled with the federal

RFS, as amended by the EISA. To the contrary, the Clean Fuels Program is in harmony with

these federal laws.
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a. Plaintiffs Cite No Authority Establishing Any Clear and
Manifest Congressional Intent to Preempt Oregon’s Clean
Fuels Program.

Plaintiffs’ conflict preemption claim rests primarily on their inaccurate assertion that the

RFS, as amended by the EISA, was intended to ensure an ongoing market for ethanol produced

in plants built before 2007. ECF# 63, pp. 36-37. Plaintiffs cite several subsections of CAA

section 211 in support of this premise: 42 U.S.C. §§ 7545(o)(2)(A)(i); 7545(o)(2)(A)(iii)(II)(aa);

and 7545(o)(2)(B). ECF# 63, p. 36. They contend that, together, “[t]hese provisions reflect a

congressional purpose to ensure a continued nationwide market for ethanol from existing ethanol

plants, which Congress deemed necessary to ‘stabilize the cost and availability of energy.’” Id.

(quoting EISA § 806). The text and context of these provisions, however, belies Plaintiffs’

argument.

First, Plaintiffs read far too much into CAA section 211(o)(2)(A)(i). In requiring

“renewable fuel produced from new facilities that commence construction after December 19,

2007, [to achieve] at least a 20 percent reduction in lifecycle greenhouse gas emissions compared

to baseline lifecycle greenhouse gas emissions,” section 211(o)(2)(A)(i) makes no mention of

ensuring a market for then-existing facilities. 42 U.S.C. § 7545(o)(2)(A)(i). Rather, it simply

provides that then-existing facilities need not meet the 20 percent reduction in GHG emissions to

comply with the RFS. See id. It would require an unreasonable logical leap to conclude that

Congress intended to secure a market in perpetuity for fuels from then-existing facilities simply

because such facilities need not be retrofitted to achieve a 20 percent reduction in GHG

emissions to qualify for the RFS. If Congress had intended to guarantee a market for corn

ethanol produced in then-existing plants, it would have imposed a requirement that certain

volumes of such fuel be used to meet the volume requirements for renewable fuel. Congress did

not do so.

The volume requirements for renewable fuel set by Congress in section 211(o)(2)(B) do

not include a minimum amount that must be met with corn ethanol generally, let alone corn
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ethanol specifically from then-existing plants. See 42 U.S.C. § 7545(o)(2)(B).

Section 211(o)(2)(B), therefore, does not support Plaintiffs’ inaccurate premise that Congress

intended to ensure an ongoing market for such fuels. That section simply sets out applicable

volumes of renewable fuel required for the calendar years 2006 through 2022. As explained in

the State’s opening brief (ECF# 51, pp. 40-42), the volume requirements for renewable fuel in

section 211(o)(2)(B) may be met with any type of renewable fuel.9 Nowhere has Congress

provided that any specified amount of corn ethanol produced in then-existing facilities must be

used to meet the volume requirements for renewable fuel. See 42 U.S.C. § 7545(o)(2)(B).

Moreover, Plaintiffs’ argument overlooks the significant congressional purpose of

reducing lifecycle GHG emissions associated with fuels by encouraging increased production of

“advanced biofuels.”10 Congress intended for the RFS to lead to increased use of types of

renewable fuel other than corn ethanol. Tellingly, the RFS was designed to increase the market

for “advanced biofuel,” which does not include corn ethanol, by imposing annual renewable fuel

volume requirements that are increasingly composed of advanced biofuels, with the ultimate

objective to reduce the amount of GHG emissions.11

9 “Renewable fuel” is defined generally as “fuel produced from renewable biomass and that is
used to replace or reduce the quantity of fossil fuel present in a transportation fuel.” 42 U.S.C.
§ 7545(o)(1)(J).
10Congress defined “advanced biofuel” as “renewable fuel, other than ethanol derived from corn
starch, that has lifecycle greenhouse gas emissions . . . that are at least 50 percent less than
baseline lifecycle greenhouse gas emissions.” 42 U.S.C. § 7545(o)(1)(B) (emphasis added).
11 See, e.g., 42 U.S.C. § 7545(o)(2)(B); 75 Fed. Reg. 14674 (Table I.A.1-1 showing volume
requirements), 14675 (discussing “nested requirements”); EISA § 806 (setting forth
Congressional findings that “accelerated development and use of renewable energy technologies
provide numerous benefits to the United States, including improved national security, improved
balance of payments, healthier rural economies, improved environmental quality, and abundant,
reliable, and affordable energy for all citizens of the United States . . . .”); Testimony of House
Representative Tom Davis in support of the EISA, 153 Cong. Rec. E2631, Dec. 18, 2007 (stating
that the EISA would “not only address our reliance on imported oil, but will also help stem the
creation of greenhouse gases”; that “[p]lacing a limit on the amount of corn ethanol eligible to
be applied in meeting the RFS is a necessary step”; and that “more should be done to ensure the
development of other biofuels”); Speech of House Representative John Dingle in support of the
EISA, 153 Cong. Rec. E2665-01, Dec. 18, 2007 (stating that “the need to reduce greenhouse gas
emissions from the transportation sector is also more apparent, and renewable fuels hold great
promise in helping meet this challenge,” and that, “conversely, several concerns have been raised
with the viability of relying on corn-based ethanol as our primary renewable fuel”).
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CAA section 211(o)(2)(A)(iii)(II)(aa) also fails to support Plaintiffs’ argument. That

section provides that the EPA may not restrict geographic areas in which renewable fuel may be

used. 42 U.S.C. § 7545(o)(2)(A)(iii)(II)(aa). The Clean Fuels Program is not an EPA regulation,

and nothing in the Clean Fuels Program restricts any geographic region in which fuel from then-

existing facilities, or any other fuel, may be used.

Finally, Plaintiffs’ reliance on Geier is misplaced. In Geier, a woman sued her car's

manufacturer when she was injured after she collided with a tree. 529 U.S. at 865. She claimed

the manufacturer had designed its car negligently and defectively because it lacked a driver's side

airbag. Id. Federal law, however, expressly allowed manufacturers to choose between different

passive restraint systems rather than mandating airbags. Id. at 875-81. Congress had made a

policy choice to guarantee that manufacturers could choose from a variety of safety restraint

systems. Id. at 881. A state tort claim for failure to install an airbag therefore directly infringed

upon choices expressly reserved to manufacturers by Congress. Id.

The congressionally-mandated flexibility in Geier stemmed from a specific “policy

judgment that safety would be best promoted if manufacturers installed alternative protection

systems in their fleets rather than one particular system in every car.” Id. In contrast, Congress

made no explicit policy judgment that the increasing usage of renewable fuels depends on

ensuring a continued market for corn ethanol produced in then-existing plants. Rather, while

mandating the use of other, advanced renewable fuels, Congress merely provided that corn

ethanol, including corn ethanol from then-existing plants, may be used to satisfy some of the RFS

volume requirements. Unlike the situation in Geier, nothing in Oregon’s Clean Fuels program

would impede any express congressional policy.

b. Plaintiffs Do Not Plead Sufficient Facts to Show that the Clean
Fuels Program Would Foreclose Oregon as a Market for
Ethanol Produced in Then-Existing Plants.

Even if Congress somehow intended to secure a permanent, nationwide market for

ethanol produced in then-existing plants (which it did not), Plaintiffs have not pleaded sufficient
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facts to establish that the Clean Fuels Program forecloses Oregon as a market for such fuels.

Mere conclusory allegations that require unreasonable inferences need not be accepted as true in

evaluating a motion to dismiss for failure to state a claim. Blantz v. California Dep't of Corr. &

Rehab., Div. of Corr. Health Care Servs., 727 F.3d 917, 927 (9th Cir. 2013) (conclusory

allegation that defendant directed unlawful actions was insufficient to state claims for wrongful

termination and other torts); Moss v. U.S. Secret Serv., 572 F.3d 962, 969 (9th Cir. 2009)

(affirming dismissal because “the non-conclusory ‘factual content,’ and reasonable inferences

from that content” did not sufficiently state viewpoint-discrimination claim).

Here, the Complaint alleges in conclusory fashion that the Clean Fuels Program “is

designed to close Oregon as a market for certain renewable fuels produced in existing

biorefineries” and “penaliz[es] the continued production of renewable fuels in existing

biorefineries.” ECF# 1, ¶¶ 105-106; see also ECF# 1, ¶¶ 104, 139. But the Complaint does not

identify a single then-existing facility that is exempted from the showing otherwise required by

the federal RFS, let alone allege the carbon intensity that the fuel produced in such a facility

would earn. This Court need not accept as true Plaintiffs’ conclusory allegations because the

Complaint fails to identify any exempted plants or any basis on which the Court could conclude

that the Clean Fuels Program might negatively impact such plants.

Attempting to establish that Oregon’s Clean Fuels Program will foreclose a market for

ethanol produced in existing plants, Plaintiffs go beyond the allegations in their Complaint and

cite “compliance scenarios” prepared for the Oregon DEQ by its consultant, ICF International.

Plaintiffs claim that these compliance scenarios show that Oregon has predicted that “by 2019

[importers] will no longer be able to sell Midwestern ethanol in the Oregon market.” ECF# 63,

p. 39. Plaintiffs mischaracterize both the nature and the content of these compliance scenarios.

First, the compliance scenarios are not predictions, nor do they provide any evidence of

future market conditions. The preface to this report states: “These compliance scenarios,

however, should not be confused with ICF market forecasts.” Compliance Scenarios, Final
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Report (Aug. 2014), p. 2. Ongoing market conditions and fuel availability will determine how

compliance occurs.

Second, the compliance scenarios do not indicate that Oregon will cease importing

ethanol from then-existing Midwestern plants. The compliance scenarios do show one category

of ethanol, labeled “Corn, MW,” dropping off in 2019 (after an initial increase in 2017 and

2018). Id. at 20. But this category of ethanol is defined quite clearly as corn ethanol from

“conventional processes” with an average carbon intensity of 64.82. Id. at 10. This is, of course,

not the only kind of corn ethanol produced by Midwestern plants. See ECF# 52, pp. 11 & n. 4

(demonstrating that lowest carbon ethanol under Oregon’s Program is Midwestern ethanol); see

also Rocky Mountain, 730 F.3d at 1084 (“The individualized pathway with the lowest carbon

intensity was achieved by a Midwest producer . . .”). And the scenarios simply show

conventional, higher-carbon corn ethanol from the Midwest being replaced, in Oregon’s market,

by other types of corn ethanol, most of which are also produced in Midwestern plants.

In sum, it is simply inaccurate to assert, as Plaintiffs do, that Oregon has predicted the

elimination of Midwest ethanol from Oregon’s market. The compliance scenarios are not

predictions of the future, as discussed above. And, further, all they indicate is that Oregon

expects that its ethanol needs may be met, over time, by lower carbon intensity ethanol,

including ethanols that are produced in the Midwest.
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V. Conclusion.

For all the above reasons and for the reasons stated in the State’s Motion to Dismiss, each

claim asserted in the Complaint should be dismissed.

DATED August 17 , 2015.

Respectfully submitted,

ELLEN F. ROSENBLUM
Attorney General

s/ Christina L. Beatty-Walters
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CARLA A. SCOTT #054725
RACHEL A. WEISSHAAR #124964
Assistant Attorneys General
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I. 0BExecutive Summary

pollution. If Oregon is to reduce
its contribution to climate change, greenhouse gas pollution from transportation must be reduced.
There are three essential approaches that must be pursed for a comprehensive strategy: cleaner
vehicle technology, reducing the amount of miles traveled, and decreasing the carbon intensity
(i.e. greenhouse gas emissions) of the transportation fuel we use. A combination of state and
federal initiatives is making vehicle engine technology cleaner, and Oregon continues to develop

s (LCFS)
program reductions in the average carbon

intensity of fuel.

In 2009, the Oregon legislature authorized the
Environmental Quality Commission to develop a
low carbon fuel standards program for Oregon. The
goal of the program is to reduce the average carbon
intensity of conventional gasoline and diesel fuel by
ten percent over a ten year period. This can be

achieved through the increased use of lower carbon, alternative fuels. The low carbon fuel
standards program would not mandat

of traditional fuels and lower carbon alternative fuels they desire to meet the standards. As the
standards tightens over time, fuel suppliers and distributors will need to increase the use of lower
carbon fuels.

low carbon fuel standards would promote
the use of lower carbon, alternative fuels such as
ethanol and biodiesel; as well as electricity, natural
gas, and biogas, all of which can all help Oregon meet
the standards. Low carbon fuel standards will also
help promote the development of in-state low carbon

that low carbon fuel standards will facilitate growth in these low carbon fuel sectors, which in
turn is expected to produce significant economic benefits for Oregon, creating new jobs and
personal income that stays and circulates within this state.

low carbon fuel standards program, DEQ convened an advisory committee of
diverse stakeholders to discuss, debate, and offer recommendations for various design elements of

low carbon fuel standards. DEQ spent over a year working with the committee to
explore many technical and policy issues such as life-cycle carbon intensities of various fuels,
flexible compliance approaches, including the use of carbon credits, effects of indirect land use
on fuels, and safe guards to protect fuel producers and the public against fuel shortages or price
spikes.

The goal of the program is to reduce
the average carbon intensity of

conventional gasoline and diesel fuel
by ten percent over a ten year period.

Low carbon fuel standards will
produce significant economic benefits

for Oregon, creating new jobs and
personal income that stays and

circulates within this state.
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ached
agreement on some points, and disagreed on others,
but always gave DEQ the benefit of their experience
and perspective. DEQ wishes to sincerely thank them
for their time and service.

Oregon low carbon fuel standards program, as guided
by advice from the committee, and includes several special features required by the Oregon
legislature in HHouse Bill 2186 H(2009). In designing the program, DEQ carefully considered
recommendations from each advisory committee member.

In early 2011, DEQ will discuss this report and program design with the Oregon Legislature.
low carbon fuel standards in

the summer of 2011.

low carbon fuel standards program design and advisory
committee process, including issue papers, presentations, and committee meeting summaries can
be found in this report and at the following website.
Hwww.deq.state.or.us/aq/committees/lowcarbon.htm

a low
carbon fuel standards program that is
consistent with HB2186, effective in
reducing greenhouse gas emissions,

flexible for regulated parties, realistic,
achievable, and reflects the best

approach for Oregon.
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Oregon Department of Environmental Quality
Jan. 7-8, 2015

Oregon Environmental Quality Commission meeting
Rulemaking Action Item

Clean Fuels Program Phase II Rulemaking

DEQ recommendation to the EQC

DEQ recommends that the Environmental Quality Commission:

Adopt the proposed rules in Attachment A as part of chapter 340 of the Oregon Administrative

Rules.

Overview

SHORT SUMMARY

DEQ proposes to amend and adopt Oregon Clean Fuels Program rules under division 253 of
chapter 340 of the Oregon Administrative Rules. The proposed phase 2 rules would:

Implement House Bill 2186 (2009) by establishing clean fuel standards to reduce
greenhouse gas emissions by 10 percent over a 10-year
period.

Require importers of transportation fuels to reduce the average carbon intensity of fuels
they provide in Oregon to meet the annual clean fuel standards. To meet the standards,
regulated parties would select the strategy that works best for them, such as incorporating
more lower-carbon biofuels, natural gas, biogas, propane or electricity into its fuel mix, or
by purchasing clean fuel credits from providers of clean fuels.

Allow providers of clean fuels to generate and sell clean fuel credits for the fuels they
provide in Oregon.

Modify the definition of fuel importer to be the owner of the fuel when it crosses into
Oregon.

Establish fuel supply and fuel price deferrals to contain the costs of the program.

BRIEF HISTORY

The 2009 Oregon Legislature passed House Bill 2186 authorizing the Oregon Environmental
Quality Commission to adopt rules to reduce lifecycle emissions of greenhouse gases from

s by 10 percent over a 10-year period.

Exhibit 3 to Defendants' Reply Brief, Page 1 of 28

Case 3:15-cv-00467-AA    Document 66    Filed 08/17/15    Page 52 of 176



raised questions about when Oregon
must implement the Clean Fuels Program. After consulting with the Oregon Department of Justice,

achieve 10 percent reduction in fuel carbon content by the end of any 10 year period. Therefore, DEQ
proposes to implement the clean fuels standards in the 2015 to 2025 timeframe.

Oregon started fuels reporting (phase 1) of the Clean Fuels Program on Jan. 1, 2013, after EQC
adopted rules in December 2012. Phase 1 rules require Oregon fuel producers and importers to
register, keep records and report the volumes and carbon intensities of the transportation fuels they
provide in Oregon.

REGULATED PARTIES

The Clean Fuels Program regulates Oregon producers and importers of transportation fuels for use in
Oregon. The proposed rule defines importers as the owners of the transportation fuel when it crosses
into Oregon.

REQUEST FOR OTHER OPTIONS

During the public comment period, DEQ requested public comment on whether to consider other
options for achieving the rules substantive goals while reducing negative economic
impact. Options could include:

Using different values to establish the baseline year and annual clean fuel standards;

Using different ways to ensure the program includes the most recent science regarding
lifecycle emissions of greenhouse gases of transportation fuels;

Identifying who must comply with the proposed rules including how and when to retain or
transfer that responsibility;

Identifying who is best suited to generate credits including how to ensure a robust credit
generation process;

Using different ways to encourage providers of clean fuels to participate voluntarily in the
program to generate credits; and

Identifying alternative mechanisms to control the costs of complying with the program.
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Statement of need

WHAT NEED WOULD THE PROPOSED RULE ADDRESS?

Transportation sources account for approximately one third of all greenhouse gas emissions in
Oregon.
transportation fuels.

commission adopted phase 1 rules in 2012, but Oregon needs phase 2 rules to provide the Oregon
Legislature a fully realized and adopted clean fuels program and allow the legislature to use that
information to determine whether to lift the sunset.

HOW WOULD THE PROPOSED RULE ADDRESS THE NEED?

The proposed rules would:

Supplement the existing phase 1 reporting requirements;

Implement phase 2 program requirements to reduce the average carbon intensity of
transportation fuels;

Provide flexibility for regulated parties to comply with the Clean Fuels Program; and

HOW WILL DEQ KNOW THE RULE ADDRESSED THE NEED?

DEQ will monitor compliance with the clean fuel standard through quarterly and annual fuel reports
submitted by fuel importers and providers of clean fuels. DEQ will use the information to gauge
progress towards meeting the goals. DEQ will also review the program periodically to
make changes as necessary in response to new science or policy developments.
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Program Considerations

BENEFITS

The primary benefit of the Clean Fuels Program is the greenhouse gas reductions from switching to
lower-carbon fuels. This program complements other transportation-sector strategies such as clean
car standards, renewable fuels standards and commitments to reduce the amount that Oregonians

In addition to direct potential environmental
benefits from the Clean Fuels Program, reducing climate change pollution has many co-benefits
including:

Reductions in social cost of carbon
The social cost of carbon is the monetized value of damages avoided when there are
reductions in carbon emissions. Clean fuel standards can result in significant economic
benefits by reducing the social cost of carbon in categories such as agricultural
productivity, human health and flooding.

Improvements to public health
Using clean fuels decreases greenhouse gas emissions and levels of criteria air pollutants,
specifically nitrogen oxides, NOx, and particulate matter, PM. Research links NOx and
PM to an array of respiratory and heart problems, especially in sensitive populations such
as children and the elderly.

Increased energy security
Increased use of clean fuels will displace fuels produced from petroleum sources. This can
improve energy security by reducing the continued risk associated with crude oil supplied
from historically unstable regions.

ICF International recent study titled
& Economic Impacts monetized the values of the co-benefits described above. Since DEQ did not
perform an independent analysis of these impacts, DEQ did not include monetized values in the fiscal
and economic impact analysis below.

COST CONTAINMENT DEFERRALS

The proposed phase 2 rules provide cost containment to assure decision makers and the public that
sensitive to the ability for regulated parties to comply with the

regulation and the potential impacts the regulation may have on fuel prices.

DEQ developed a suite of mechanisms designed to allow the program to respond and adjust
requirements if Oregon experiences fuel shortages or excessive fuel price increases. DEQ proposes
three mechanisms to monitor and evaluate the supply of clean fuels and the price of fuels.

1 Forecasted Deferral Due to Fuel Supply ensures an adequate supply of clean fuels to comply
with the clean fuel standards in the next year. This deferral allows DEQ to act proactively to
defer requirements and prevent compliance problems before they occur, if there are fuel supply
problems.
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2 Emergency Deferral Due to Fuel Supply responds to an unanticipated shortage of lower
carbon fuel supplies. This deferral allows DEQ to act rapidly to respond to an emergency
related to the production or transportation of clean fuels.

3 Fuel Price Deferral ensures that fuel prices in Oregon remain competitive with neighboring
states without a low carbon fuel standard. This deferral requires DEQ to defer, amend or
suspend program requirements if the Clean Fuels Program is the underlying cause of any
significant fuel price increase.

DEQ anticipates the most likely cause of a price increase caused by the program would be due to
competition over a limited supply of clean fuels; therefore, the fuel price deferral in item 3 above
would act as a backstop to the fuel supply deferrals in items 1 and 2 above. Though these safeguards
will not prevent all future increases in fuel prices, DEQ expects the fuels supply deferrals above
would identify and mitigate any potential for significant price increases before DEQ detects any
actual effect on prices in Oregon.

Transportation fuel s retail price has varied dramatically in the past and will continue to vary in the
future depending on a wide array of factors such as global oil supply and demand, natural and man-
made disasters, geo-political unrest, operational problems at primary oil refineries serving Oregon,
and the business strategies of individual petroleum companies. Oregon did not design the Clean Fuels
Program to address these risks, but it provides safeguards to help manage the risk of price increases
that may occur due to program implementation.

OTHER COST CONTAINMENT APPROACHES

The California Air Resources Board adopted and is implementing standards similar to those EQC is
considering in this rulemaking. CARB is considering updates to its regulation to add cost
containment measures into its program, but has not yet adopted a specific approach. Discussions
about cost containment provisions are available at
http://www.arb.ca.gov/fuels/lcfs/lcfs_meetings/030714lcfsconceptpaper.pdf.

development of cost containment mechanisms. If CARB develops
mechanisms that DEQ believes will be implementable and beneficial to Oregon, the Clean Fuels
Program could propose future rules to incorporate similar mechanisms. Any such proposal would
require an assessment o a full public rulemaking process including
evaluating the fiscal impacts, public comment and action by EQC.
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Rules affected, authorities, supporting documents

LEAD DIVISION, SECTION PROGRAM OR ACTIVITY

Environmental Solutions Division Oregon Clean Fuels Program
Air Quality Planning Section

CHAPTER 340 ACTION

Adopt OAR 340-253-0620, OAR 340-253-1050, OAR 340-253-2000,
OAR 340-253-2100, OAR 340-253-2200, OAR 340-253-8010,
OAR 340-253-8020, OAR 340-253-8050

Amend OAR 340-253-0000, OAR 340-253-0040, OAR 340-253-0060,
OAR 340-253-0100, OAR 340-253-0200, OAR 340-253-0250,
OAR 340-253-0310, OAR 340-253-0320, OAR 340-253-0330,
OAR 340-253-0340, OAR 340-253-0400, OAR 340-253-0450,
OAR 340-253-0500, OAR 340-253-0600, OAR 340-253-0630,
OAR 340-253-0650, OAR 340-253-1000, OAR 340-253-1010,
OAR 340-253-1020, OAR 340-253-1030

Amend and Renumber OAR 340-253-3010 to 340-253-8030, OAR 340-253-3020 to
340-253-8040, OAR 340-253-3030 to 340-253-8060, OAR
340-253-3040 to 340-253-8070, OAR 340-253-3050 to 340-
253-8080

STATUTORY AUTHORITY

ORS 468.020; Sec. 6 of Oregon Laws 2009, chapter 754, also referred to as House Bill 2186 (2009)

STATUTE IMPLEMENTED

Sec. 6 of Oregon Laws 2009, chapter 754, also referred to as House Bill 2186 (2009)

LEGISLATION

House Bill 2186 (2009)
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Documents relied on for rulemaking ORS 183.335(2)(b)(C)

Document title Document location
Oregon Low Carbon Fuel Standards Advisory Committee
Process and Program Design Final Report (2010)

http://www.deq.state.or.us/aq/cleanFuel/ruleprocess.htm

Oregon Clean Fuels Program Phase 1 Rulemaking materials
(2012)

http://www.deq.state.or.us/regulations/2012AdoptedRule
s.htm

Oregon Clean Fuels Program Phase 1 Updates Temporary
Rulemaking materials (2013)

http://www.oregon.gov/deq/RulesandRegulations/Pages/
2013/CFPPh1.aspx

Oregon Clean Fuels Program Phase 1 Updates Permanent
Rulemaking materials (2014)

http://www.oregon.gov/deq/RulesandRegulations/Pages/
2014/adopted2014.aspx

Oregon Clean Fuels Program Phase 2 Rulemaking Advisory
Committee (2014)

http://www.oregon.gov/deq/RulesandRegulations/Pages/
Advisory/A2CFPPh2.aspx

ICF contract deliverables (Task 1 memo, Task 2 report,
Task 3 report)

http://www.oregon.gov/deq/RulesandRegulations/Pages/
Advisory/A2CFPPh2.aspx

Applications from registered regulated parties for the
Oregon Clean Fuels Program

Program files located at:
DEQ Headquarters
811 SW 6th Avenue
Portland OR 97204

California Low Carbon Fuel Standard regulation and
rulemaking documents

http://www.arb.ca.gov/fuels/lcfs/lcfs.htm

British Columbia Low Carbon Fuel Requirements
regulation

http://www.empr.gov.bc.ca/RET/RLCFRR/Pages/default
.aspx

Fee Analysis
This rulemaking does not involve fees.
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Statement of fiscal and economic impact ORS 183.335 (2)(b)(E)

FISCAL AND ECONOMIC IMPACT

The Oregon Clean Fuels Program is a technology neutral, market-based regulatory approach to
reduce carbon pollution from transportation fuels. The program does not mandate the use of any
particular type of fuel or technology. Instead, it defines a performance standard to reduce the average
carbon intensity of fuels sold by 10 percent over 10 years. The proposed rules offer many strategies
for meeting the clean fuel standards by allowing each regulated party the flexibility to use any
combination of these strategies to meet its particular circumstance, perspective and business needs.
California and British Columbia are implementing similar programs.

The flexibility in this regulatory approach makes it difficult to estimate the fiscal and economic costs to
individual regulated parties or fuel consumers. The cost to comply with the standards would depend on

the future availability and cost of clean fuels and
clean fuel credits. Future market forces could influence these factors. There are basic program design
elements that can minimize and contain costs and help ensure the economic benefits of the program.

Ten-Year Phase-In Period of the Clean Fuels Program
raised questions about when Oregon

must implement the Clean Fuels Program. After consulting with the Oregon Department of Justice, DEQ
concluded
percent reduction in fuel carbon content by the end of any 10-year period. Therefore, DEQ proposes to
implement the clean fuels standards in the 2015 to 2025 timeframe.

various features as part of the program to achieve a 10 percent reduction in fuel carbon content,
10-year phase-in schedule. While the statute, adopted in 2009,

anticipates this 10-year period ending in 2020, the clear intent for the program is to have a 10-year
phase-
programs. DEQ concludes it is infeasible to require a 10 percent reduction in fuel carbon content in five
years, 2015 to 2020. Therefore, DEQ proposes a 10-year phase in period, consistent with statutory
authority, of 2015 to 2025.

Potential Impact on Fuel Prices
To estimate the potential fiscal and economic impact of the proposed rule on the price of fuel, DEQ
reviewed studies, including the documents in the table below. This table includes a range of potential
fuel price impacts that DEQ considered. Details about assumptions used to estimate the fuel price
impacts are in each study. The estimated price impacts below reflect potential price increases at the end
of the 10-year phase-in period.
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Document Potential Fuel Price Impacts
tandard: Compliance

Outlook & Economic Impacts

ICF International, 2014

$0.06 to $0.19 per gallon

Understanding the impact of AB 32

Boston Consulting Group, 2012
$0.33 - $1.06 per gallon

Low Carbon Fuel Standard Clarifications

Leidos, 2014
$0.04 to $0.06 per gallon

DEQ used a fuel price range of $.04 to $0.19 to characterize the potential impact of the program on
future fuel prices by the end of the ten-year period after consulting with experts in the fuels market
including other agencies and academic institutions. DEQ also considered the Expert Evaluation of the
Report from the UC Davis Policy Institute for Energy, Economy
and the Environment in 2013. DEQ concluded the assumptions used to develop fuel prices in the ICF
International and Leidos studies are more likely to occur for Oregon than the assumptions that the
Boston Consulting Group used.

Potential Impact on Fuel Consumers
Fuel consumers could experience both positive and negative indirect costs as regulated parties pass their
savings and costs to the public through the retail price of fuels. For example, if the price of clean fuels
were less than the fuels they replace, then the retail fuel price should decrease. Conversely, if the price
of clean fuels were greater than the fuels they replace or if regulated parties had to purchase credits to
comply with the standards, the price at the pump could increase. This could cause a ripple effect
throughout the general economy as businesses react to changes in fuel costs. Businesses that realize fuel
savings through investment in lower cost alternative fuels are likely to grow. Conversely, businesses
with higher fuel costs could have increased difficulty managing their profitability.

The proposed fuel price deferral allows DEQ to monitor fuel prices and provide the ability to amend or
defer program requirements if Oregon fuel prices cannot compete with nearby states that do not have a
clean fuel policy. The trigger for the proposed fuel price deferrals is approximately five percent of the
retail price of the fuel; approximately $0.20 for fuel that is $4.00 per gallon.

Potential Impact to the Oregon Economy
In 2010, Jack Faucett Associates analyzed the macroeconomic impact of an Oregon low carbon fuel
standard (http://www.deq.state.or.us/aq/committees/docs/lcfs/appendixDeconimpact.pdf.) While the
2014 ICF International compliance scenario analysis updated many of the numerical factors from that
study, the basic conclusion of the Jack Faucett study remains the same. Jack Faucett Associates
concluded that:

To achieve compliance, significant investment in infrastructure and fuel production capacity
results in an influx of economic activity, including growth in employment, income and gross
state product.

Positive economic impacts in Oregon stem from importing less petroleum fuel.

Many of the lower carbon fuels that replace gasoline and diesel cost less and would result in
lower costs at the pump for fuel users.
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STATEMENT OF COST OF COMPLIANCE

Regulated Parties

The Clean Fuels Program currently regulates 61 businesses. DEQ estimates the proposed rules could
change the number of regulated parties, by removing about 12 existing businesses and adding about 40
new businesses. Regulated parties are:

Importers of Transportation Fuels

Businesses that import gasoline, ethanol, diesel fuel, biodiesel and biomass-based diesel for use
as a transportation fuel in Oregon are the largest group of regulated parties. These businesses
must register with DEQ, keep records and submit reports described under Administrative Costs
below and meet the annual clean fuel standards. The cost of compliance would vary for each
regulated party depending on their compliance strategy described under Costs to Reduce Carbon
below.

Businesses that import fewer than 250,000 gallons per year of transportation fuel must register
with DEQ, but do not need to keep records, submit reports or meet the clean fuel standards.

Producers of Transportation Fuels

Currently, there are no producers of gasoline or diesel fuel located in Oregon. One business
produces ethanol and one produces biodiesel. Both would be regulated parties that must register
with DEQ, keep records and submit reports described under Administrative Costs below.
However, since the biofuels produced already meet the proposed clean fuel standards, there are
no additional costs associated with reducing carbon. These businesses could also generate credits
and benefit from the sale of those credits.

Providers of Clean Fuels Credit Generators and Credit Aggregators

Clean fuels include natural gas, biomethane, propane, electricity and hydrogen. The proposed rules do
not require providers of clean fuels to participate because they are not regulated parties, but the proposed
rules designate the party who is eligible to generate credits if they choose to. Any business that elects to
participate in the program must register with DEQ, keep records and submit reports described under
Administrative Costs below. There are also costs associated with transacting credits as described below.
Revenue from the sale of credits is a benefit to a provider of clean fuel. The price of credits in California
ranged from $17 to $70 per metric ton of CO2e since 2012 and is currently around $26 per metric ton of
CO2e.

To estimate the number of businesses that could generate credits, DEQ identified the following suppliers

Locator as of September 2014:

Four hundred and thirteen locations containing 988 chargers that supply electricity;

Fourteen locations that supply compressed natural gas (CNG);

One location that supplies liquefied natural gas (LNG); and

Thirty-one locations that supply liquefied petroleum gas (LPG) otherwise known as propane.

A variety of business types could become credit generators including, but not limited to, the following:
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Businesses, local governments, school districts and transit agencies that own alternative fuel
fleets and dispensing infrastructure;

Auto manufacturers that own electric charging stations;

Businesses that provide chargers for their employees to charge their electric vehicles during
work hours; and

Utilities that help businesses provide fuel and infrastructure.

General Direct Costs

Costs to Reduce Carbon

To achieve the clean fuel standards, each regulated party could provide greater volumes of clean
fuels, blend different types of clean fuels or purchase credits from providers of clean fuels. These
options would have varying costs, some could increase and others could decrease. Many lower
carbon fuels are cheaper than the gasoline and diesel fuel they replace while others are more
expensive. Many alternative fuels also require investment in dispensing infrastructure or
vehicles.

While forecasting the price and carbon intensity values of fuels in 2025 is not possible, DEQ
made the following assumptions about how one could quantify the potential cost to reduce
carbon. In order to estimate the cost of purchasing clean fuel credits to comply, DEQ used the
following information:

1. The proposed clean fuel standards between 2015 and 2025;

2. The energy density of gasoline and diesel; and

3. A reasonable range of clean fuel credit prices.

The equation is:

The following table is the result using the method above to calculate the for three credit prices:

Potential Cost to Reduce Carbon (in dollars/gallon)

Credit Price ($ per metric ton of CO2e)

@ $35/MT @ $100/MT @ $150/MT

2025 .04 .11 .16

Average over 2015 - 2025 .01 .04 .06

For example, the table above illustrates that with a credit price of $100 per ton, the incremental
increased cost to a gallon of fuel in the year 2025 would be about 11 cents. Over the full ten-year
program period of 2015 to 2025, the average incremental cost increase, at $100/ton credit price,
is about four cent per gallon.

DEQ considers purchasing credits on the open market would be the highest-cost strategy for
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meeting compliance since it is typically more volatile than long-term contracts with fuel
suppliers. DEQ anticipates that most compliance strategies would involve purchasing and
blending lower or competitively priced clean fuels combined with the purchase of some credits.
The regulated party would incur the costs of purchasing credits to comply and providers of clean
fuel would benefit from the sale of credits illustrated in the table above. DEQ is unable to
estimate how these parties would pass any costs or benefits to fuel consumers.

Administrative Costs

DEQ developed an estimate of the initial administrative costs to comply with the Clean Fuels
Program during the phase 1 rulemaking in 2012. The fiscal and economic impact from that
rulemaking estimated one-time costs to register, keep records and submit reports based on:

Twenty business days, 160 hours, of labor;

Hourly wage of $65 per hour;

One-time labor cost of $10,400 per business; and

$20,000 in one-time IT costs.

Businesses currently registered with DEQ already incurred the initial administrative costs.
However, since the proposed rule would change the definition of businesses that the program
regulates, some newly regulated businesses would incur the initial administrative costs. In
addition, some businesses currently registered and reporting to DEQ would no longer be subject
to the program, eliminating any costs of compliance for those businesses.

In addition to the initial costs, there are ongoing costs to keep records and submit reports that all
businesses participating in the program would incur:

Registration

Regulated parties and providers of clean fuels that voluntarily participate in the
program to generate credits must register with DEQ. This is a one-time requirement,
unless changes to the registration information trigger a modification.

Recordkeeping

A regulated party must maintain records for each individual fuel transaction. Most
businesses already keep records such as invoices and bills of lading that are equivalent
to the recordkeeping requirements of this program, but there would be an increase in
work to comply with this requirement.

Reporting

Regulated parties must submit quarterly and annual reports using the DEQ online
reporting tool. Most businesses have staff assigned to do similar tasks such as other
regulatory reporting requirements and filing taxes that are equivalent to the reporting
requirements of this program, but there would be an increase in work to comply with
this requirement.

DEQ developed an estimate of the ongoing costs to comply with the Clean Fuels Program during
phase 1 rulemaking in 2012. The fiscal and economic impact from that rulemaking estimated
ongoing costs to comply with registration, recordkeeping and reporting based on:
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Thirteen business days, 104 hours, of labor;

Hourly wage of $65 per hour; and

On-going annual labor cost of $6,760 per business.

Members of the phase 2 Clean Fuels Program Advisory Committee commented that these estimates
for administrative costs are too low and should be adjusted to reflect the work of 0.5 full time
equivalent employee or approximately $30,000 based on phase 1 implementation. The committee
comments are derived primarily from importers that supply not only gasoline and diesel, but also
ethanol and biodiesel. It is the detailed information needed to document the carbon intensity values
of ethanol and biodiesel that need to be traced back to their producers via invoices or bills of lading
of each fuel for every transaction that make it time consuming. This is different from the workload
for importers of fuels that have statewide carbon intensity values listed in lookup tables.

There are additional variables that could affect the administrative costs for an individual business
including, but not limited to, businesses that:

Participate in low carbon fuel standards program. These businesses would incur
lower costs to comply with the Oregon clean fuels program than businesses that do not. For
example, SeQuential Biodiesel estimates that they spend approximately five to 10 hours per
month to comply with California requirements and about the same to comply with Oregon
requirements. This is far below the estimates that were made by the fuel distributors in the
advisory committee.

Have suppliers and customers that participate in the California program. These businesses are
already familiar with the required recordkeeping and would be more prepared to support their
business partners in the Oregon program.

encounter
minimal additional costs to comply with the Oregon program because much of the information
is identical.

Currently report fuel information to DEQ or another agency. These businesses already have
staff familiar with reporting and would likely not need additional labor to comply with the
Oregon program.

All participants in the program would incur the following administrative costs.

Credit Generation

Regulated parties and providers of clean fuels would incur costs to ensure that the generation
of credits is legitimate and accurate. These costs would be similar to the recordkeeping and
reporting costs described above.

Credit Transaction

Regulated parties and providers of clean fuels would incur costs to document any transfer of
generated credits to another party. There is no transaction fee, but there are documentation
requirements to ensure that the transaction is legitimate and accurate. These costs would be
similar to the recordkeeping and reporting costs described above.
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Impacts to Various Parties

OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY

Direct Impacts: As part of its 2015-2017 Agency Request Budget, DEQ requested new resources
to implement the Clean Fuels Program. DEQ requested three new positions, approximately 2.19
Full-Time Equivalent positions phased-in plus funding for professional services contracts. DEQ
requested General Fund dollars to support the work. There is no known fee or federal funding to
implement the Clean Fuels Program. Since submitting the Agency Request Budget, DEQ has
reevaluated its approach on how to best fund the Clean Fuels Program efforts. The work will
now be accomplished using existing staff resources, and not through any new positions as

-
Balanced Budget request.

Since 2009 when the Oregon Legislature passed HB 2186, DEQ used existing staff to develop
the Clean Fuels Program. In 2013, DEQ began implementation of phase 1 of the program, using
the same existing staff. To successfully implement phase 2, DEQ will need additional resources
assigned to the Clean Fuels Program. The current program staff will continue to be dedicated to
the Clean Fuels Program. In addition, streamlining and reassignment of work within the program
will allow DEQ to use existing Air Quality positions to support the Clean Fuels Program moving
forward.

California provided its reporting system to DEQ in phase 1 and, if approved, DEQ will continue
to use it in phase 2.

OTHER STATE AND FEDERAL AGENCIES

Direct Impacts: The Clean Fuels Program does not impose direct fiscal or economic effects on
state or federal agencies, unless the agency imports transportation fuel or provides clean fuels. If
so, see the discussions about Providers of Clean Fuels above and General Direct Costs above.

Indirect Impacts: State and federal agencies are fuel consumers. See the discussions about
Potential Impact on Fuel Prices above and Potential Impact on Fuel Consumers above.

LOCAL GOVERNMENTS

Direct Impacts: The Clean Fuel Program does not impose direct fiscal or economic effects on
local governments, unless the local government imports transportation fuel or provides clean
fuels. If so, see the discussions about Providers of Clean Fuels above and General Direct Costs
above.

Indirect Impacts: Local governments are fuel consumers. See the discussions about Potential
Impact on Fuel Prices above and Potential Impact on Fuel Consumers above.
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PUBLIC

Direct Impacts: There are no direct fiscal or economic effects imposed by the Clean Fuels
Program on the public.

Indirect Impacts: Members of the public purchase fuel for their personal vehicles and off-road
equipment like recreational watercraft and generators. See the discussions about Potential Impact
on Fuel Prices above and Potential Impact on Fuel Consumers above.

LARGE BUSINESSES BUSINESSES WITH MORE THAN 50 EMPLOYEES

There are currently 25 large businesses registered with the program, primarily fuel terminal operators
and fuel marketers. Using currently available information, DEQ estimates the proposed rules would not
regulate additional large businesses or remove any from the regulated parties list.

Direct Impacts: See the discussions about General Direct Costs above.

Large businesses also provide clean fuels and may either be regulated parties or voluntarily participate
in the program to generate credits. Examples include fuel terminals that import lower carbon ethanol or
biodiesel; auto manufacturers that help businesses purchase electric vehicles and chargers; or utilities
that provide fossil or bio-based liquefied or compressed natural gas for use as a transportation fuel.

Direct Impacts: See the discussion about Providers of Clean Fuels above.

Indirect Impacts: Large businesses are fuel consumers. See the discussions about Potential
Impact on Fuel Prices above and Potential Impact on Fuel Consumers above.

SMALL BUSINESSES BUSINESSES WITH 50 OR FEWER EMPLOYEES ORS 183.336

There are currently 36 small businesses registered with the program, primarily fuel distributors and
biofuel producers.

Direct Impacts on providers of conventional petroleum fuels: See the discussions about General
Direct Costs above. Fuel distributors located on borders with states that do not have a similar
requirement could be at a competitive disadvantage due to additional regulatory costs.

Direct Impacts on providers of clean fuels: See the discussions about Providers of Clean Fuels
above. Small businesses provide clean fuels and may either be regulated parties or voluntarily
participate in the program to generate credits. These small businesses could experience an
economic benefit from selling credits.

Indirect Impacts: Small businesses are fuel consumers. See the discussions about Potential
Impact on Fuel Prices above and Potential Impact on Fuel Consumers above.
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a. Estimated number of small
businesses and types of businesses
and industries with small
businesses subject to proposed rule.

Using currently available information, the proposed
rules could regulate an additional 40 small businesses,
but also remove 12 small businesses from the
regulation.

Small businesses may provide clean fuels and
voluntarily participate in the program. Examples
include businesses that own equipment to dispense
natural gas or propane to fleets like garbage trucks,
school buses and delivery trucks.

b. Projected reporting,
recordkeeping and other
administrative activities, including
costs of professional services,
required for small businesses to
comply with the proposed rule.

Small businesses would incur administrative costs as
described in the discussions about General Direct Costs
above.

c. Projected equipment, supplies,
labor and increased administration
required for small businesses to
comply with the proposed rule.

Small businesses would incur administrative costs as
described in the discussions about General Direct Costs
above.

d. Describe how DEQ involved
small businesses in developing this
proposed rule.

DEQ convened a 21-member advisory committee that
included small businesses to discuss the design of the
Oregon Clean Fuels Program. See Advisory Committee
discussion below.

DOCUMENTS RELIED ON FOR FISCAL AND ECONOMIC IMPACT

Document title Document location

Registration and reporting
information from the
registered regulated parties

Program files located at:
DEQ headquarters
811 SW 6 th Avenue
Portland OR 97204

Clean Fuels Program Phase 1
Rulemaking Statement of Need and
Fiscal Impact (page 124), Dec. 2012

http://www.deq.state.or.us/about/eqc/agendas/attach
ments/2012dec/ItemN_Attachments.pdf

Compliance Outlook & Economic
Impacts (ICF International, 2014)

DEQ headquarters

Advisory committee meeting summary http://www.oregon.gov/deq/RulesandRegulations/Pa
ges/Advisory/A2CFPPh2.aspx

Economic Impact Analysis of the Low-
Carbon Fuel Standard Rule for the State
of Oregon (Jack Faucett Associates, Inc.,
2010)

http://www.deq.state.or.us/aq/committees/docs/lcfs/
appendixDeconimpact.pdf

Compliance Outlook for 2020 (ICF
International, 2012)

http://www.caletc.com/wp-
content/downloads/LCFSReportJune.pdf

Understanding the impact of AB 32
(Boston Consulting Group, 2012)

http://www.deq.state.or.us/aq/cleanFuel/docs/Indivi
dualCommenters7.pdf

Low Carbon Fuel Standard feasibility DEQ headquarters
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assessment (Boston Consulting Group,
2014)
Evaluation of Comprehensive GHG
Emission Reduction Programs Outside
of Washington (Leidos, 2013)

http://www.governor.wa.gov/issues/economy/climat
eWorkgroup/documents/Leidos_Task4_20131014.p
df

Low Carbon Fuel Standard
Clarifications (Leidos, 2014)

http://www.theolympian.com/2014/03/04/3015675/
consultant-says-clean-fuels-standard.html

Expert Evaluation of the Report:

(UC Davis Policy Institute for Energy,
Economy and the Environment, 2013)

http://policyinstitute.ucdavis.edu/files/general/pdf/2
013-05-09_Expert-Evaluation-of-BCG-Report.pdf

ADVISORY COMMITTEE

DEQ appointed an advisory committee to provide input on the proposed rules and make
recommendations on this fiscal and economic impact statement.

To comply with ORS 183.333

Whether the proposed rules would have a fiscal impact,

The extent of the impact, and

Whether the proposed rules would have a significant impact on small businesses and complies
with ORS 183.540.

The committee reviewed the draft fiscal and economic impact statement and its recommendations. The
committee-meeting summary dated Aug. 28, 2014, documents the recommendation at
http://www.oregon.gov/deq/RulesandRegulations/Documents/m3summary.pdf. The committee
determined the proposed rules would have an impact on small businesses in Oregon; however, some
impacts may be beneficial while others might be negative. The committee offered the following
suggestions to reduce the negative economic impact on small business:

Create default carbon intensity values in lieu of individual ones. This would significantly reduce
the burden of keeping transaction-specific records.

DEQ is including this recommendation in the proposed rules.

Create a two-tiered reporting option for importers of finished fuels. There would be a simpler
option to report fuels in aggregate using the default carbon intensity values and the more
complex option for individual transactions and individual carbon intensity values. The tradeoff
would be that under the simpler option, businesses would not be able to generate credits because
they would not have sufficient documentation. They might have to buy credits to comply, but
that might cost less than hiring a new person to keep track of the individual transactions.

DEQ is not including this recommendation in the proposed rules at this time in order to
implement the new proposed definition of importer. DEQ will reassess the potential impact of the
recommendation and continue to work with stakeholders on possible solutions to this issue.

Exempt importers of finished fuels. This category of fuel importer could experience potential
compliance challenges because they might lack the influence to reduce the carbon intensity value
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of ethanol or biodiesel already blended into the finished fuels they provide. Many of these
businesses are small businesses.

DEQ is not including this recommendation in the proposed rules at this time in order to
implement the new proposed definition of importer. DEQ will reassess the potential impact of the
recommendation and continue to work with stakeholders on possible solutions to this issue.

The following advisory committee work was instrumental to the design of the Oregon Clean Fuels
Program.

2014
From June through August 2014, DEQ worked with a 21-member advisory committee that included
small businesses. The committee discussed phase 2 design of the Clean Fuels Program. Membership
and meeting summaries are at
http://www.oregon.gov/deq/RulesandRegulations/Pages/Advisory/A2CFPPh2.aspx.

2013
During the first half of 2013, DEQ conducted extensive outreach to fuel importers and producers
across the state to determine who was regulated and non-regulated. This included small businesses.
Outreach included a web-based survey, individual phone conversations and in-person meetings in
Portland, Eugene, Salem, Medford, Bend and Pendleton.

2012
In May 2012, DEQ convened an advisory committee to focus on the fiscal and economic impact of
implementing phase 1. Membership and the meeting summary are at
http://www.deq.state.or.us/aq/cleanFuel/meetings.htm.

2009-2010
From November 2009 through November 2010, DEQ worked with a 29-member advisory
committee that included small businesses. The committee discussed the design of the Oregon Clean
Fuels Program. Membership and meeting summaries are at
http://www.deq.state.or.us/aq/committees/advcomLowCarbonFuel.htm.
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Housing cost

To comply with ORS 183.534, DEQ determined the proposed rules would have no effect on the
development cost of a 6,000-square-foot parcel and construction of a 1,200-square-foot detached,
single-family dwelling on that parcel. The proposed rules only affect transportation fuels used in
Oregon.
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Federal relationship

It is the policy of this state that agencies shall seek to retain and promote the unique identity of Oregon
by considering local conditions when an agency adopts policies and rules. However, since there are
many federal laws and regulations that apply to activities that are also regulated by the state, it is also the
policy of this state that agencies attempt to adopt rules that correspond with equivalent federal laws and
rules." ORS 183.332

RELATIONSHIP TO FEDERAL REQUIREMENTS

This section satisfies the requirements of OAR 340-011-0029 and ORS 468A.327 to clearly identify the
relationship between the proposed rules and applicable federal requirements.

there are no federal regulations
regarding the content of greenhouse gases in transportation fuels. The proposed rules protect the
environment and residents of Oregon by reducing greenhouse gases.

WHAT ALTERNATIVES DID DEQ CONSIDER IF ANY?

In designing the Clean Fuels Program, DEQ considered many alternatives contained in the proposed
rule. Input from advisory committees in 2010, 2012 and 2014 and extensive outreach with affected
stakeholders throughout the process informed the design of the Oregon Clean Fuels Program.
Documentation is in the rulemaking record.

Exhibit 3 to Defendants' Reply Brief, Page 20 of 28

Case 3:15-cv-00467-AA    Document 66    Filed 08/17/15    Page 71 of 176



Land use

mmiss policy to coordinate the Department's programs, rules and actions that affect
land use with local acknowledged plans to the fullest degree OAR 340-018-0010

LAND-USE CONSIDERATIONS

To determine whether the proposed rules involve programs or actions considered that are a land-use
action, DEQ reviewed:

Statewide planning goals for specific references. Section III, subsection 2 of the DEQ State
Agency Coordination Program document identifies the following statewide goals relating to
DEQ's authority:

Goal Title
5 Open Spaces, Scenic and Historic Areas, and Natural Resources
6 Air, Water and Land Resources Quality
11 Public Facilities and Services
16 Estuarial resources
9 Ocean Resources

OAR 340-018-0030 for EQC rules on land-use coordination. Division 18 requires DEQ to:

o Determine whether proposed rules will significantly affect land use. If yes, how will
DEQ:

o Comply with statewide land-use goals, and

o Ensure compatibility with acknowledged comprehensive plans, which DEQ most
commonly achieves by requiring a Land Use Compatibility Statement.

o Consider alth and safety and the environment

o Determine whether DEQ is the primary authority responsible for land-use programs
or actions in the proposed rules

o Consider present or future land uses identified in acknowledged comprehensive plans

DETERMINATION

DEQ determined that the proposed rules listed under the Chapter 340 Action section above do not
affect existing rules, programs or activities that are land-use programs and actions in OAR 340-018-
0030 or in the DEQ State Agency Coordination Program.
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Stakeholder and public involvement

ADVISORY COMMITTEE

DEQ convened a Clean Fuels Program Phase 2 Rulemaking Advisory Committee, which met
between June and August 2014. The 21-member committee included representatives from large and
small fuel distributors, Oregon producers of biofuels, providers of lower carbon fuel such as
electricity, propane, natural gas and biogas, local governments, and business and environmental
interests. The purpose was to gather expert input on policy and technical issues related
to several program design options and the fiscal and economic impact of the proposed rules. Since
the advisory committee for the phase 1 rules discussed many of the basic design issues, the advisory
committee for the phase 2 rulemaking focused on how new information could affect the original
program design choices.

The committee web page is at
http://www.oregon.gov/deq/RulesandRegulations/Pages/Advisory/A2CFPPh2.aspx.

ROSTER

Primary Member Affiliation

Mark Reeve Chair
Darren Engle Blue Star Gas
Ralph Poole Campo & Poole
Jeff Rouse Carson Oil Co., Inc.
Todd Campbell Clean Energy Fuels
Josh Proudfoot Good Company
James Mast Mast Collaborative
Shanna Brownstein Northwest Natural Gas
Joel Fisher Oregon Business Association
Jana Gastellum Oregon Environmental Council
Bob Russell Oregon Trucking Association
Tom Koehler Pacific Ethanol
Dan Sinks Phillips 66
Gary Neal Port of Morrow
David Breen Port of Portland
Brendan McCarthy Portland General Electric
Gavin Carpenter SeQuential Biodiesel
Terese Tyler Space Age Fuel
Miles Heller Tesoro
Peter Weisberg The Climate Trust
Chuck White Waste Management
Frank Holmes Western States Petroleum Association
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MEETING NOTIFICATIONS

a free e-
mail subscription service, to the following lists.

DEQ sent a one-time notice to Oregon Clean Fuels subscribers to describe how to sign up
for advisory committee meeting notices. ORS 192.640.

People who signed up for the Phase 2 Rulemaking Advisory Committee list.

http://www.deq.state.or.us/news/events.asp.

Committee input is in the advisory committee meeting summaries. The committee reviewed the
fiscal impact statement, specifically the impact on small businesses.

EQC PRIOR INVOLVEMENT

DEQ
shared information about this rulemaking:

On June 19, 2014, in the Director's Report at the meeting in The Dalles

On Nov. 6, 2014, in a facilitated hearing at the meeting in Portland

On Nov. 20, 2014, in a facilitated hearing at a special meeting in Portland

PUBLIC NOTICE

DEQ provided notice of the Notice of Proposed Rulemaking with Hearing for this rulemaking. DEQ
submitted notice to:

Secretary of State for publication in the October 2014 Oregon Bulletin

The Rulemaking web page:
http://www.oregon.gov/deq/RulesandRegulations/Pages/proposedrule.aspx

Approximately 6,182 interested parties on the Agency Rulemaking List through GovDelivery

Approximately 2,141 stakeholders on the Oregon Clean Fuels List through GovDelivery

Approximately 519 stakeholders on the Clean Fuels Program Phase 2 Rulemaking Advisory
Committee List through GovDelivery

The following key legislators required under ORS 183.335:

o Michael Dembrow, Chair, Senate Environment and Natural Resources Committee

o Paul Holvey, Chair, House Energy and Environment Committee
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DEQ provided legal notice in the following newspapers:

The Oregonian published on October 1, 2014

East Oregon (Pendleton) - published on October 1, 2014

PUBLIC HEARINGS

DEQ held two public hearings. Oral comments received at the hearings are summarized in
.

HEARING 1

DEQ held a public hearing hosted by the Environmental Quality Commission on Thursday, Nov.
6, 2014, at 1:30 p.m.

Presiding Officer:

The presiding officer convened the hearing at 1:20 p.m. Larry Knudsen, Department of
Justice, summarized procedures for the hearing including notification that DEQ was
recording the hearing. The presiding officer asked people who wanted to present verbal
comments to complete, sign and submit a registration form. According to Oregon
Administrative Rule 137-001-0030, the presiding officer summarized the content of the
notice given under Oregon Revised Statute 183.335.

Due to the large volume of comments, they are not individually summarized below. A full
audio recording and a text transcript of the hearing are available through the EQC webpage.

Thirty-three people signed up to present comment, and several provided written testimony
in addition to their comments. People presented comment both in opposition and support of
the proposed Phase 2 rules and the Clean Fuels program in general. Commissioners asked
clarifying and informational questions about specific comments as they were presented.

economic analyses. Director Pedersen noted that DEQ staff can provide informational
briefings to the commissioners, individually or in a group at a special meeting, between this
meeting and the proposed January 2015 action.

HEARING 2

DEQ held a public hearing hosted by the Environmental Quality Commission on Thursday,
Nov. 20, 2014, as part of a special commission meeting.

Presiding Officer:
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The presiding officer convened the hearing at 3:40 p.m. Paul Garrahan, Department of
Justice, summarized procedures for the hearing including notification that DEQ was
recording the hearing. The presiding officer asked people who wanted to present verbal
comments to complete, sign and submit a registration form. According to Oregon
Administrative Rule 137-001-0030, the presiding officer summarized the content of the
notice given under Oregon Revised Statute 183.335.

notes below indicate the order in which comments were presented.

1. Shanna Brownstein, NW Natural, discussed the availability of alternative fuels.
2. Ross Macfarlane, Climate Solutions, noted support for the Oregon Clean Fuels Program and

specified that the aviation sector strongly supports the standards with an opt-in provision for
aviation fuels.

3. Todd Ellis, Imperium Renewables, provided an overview of the biofuels industry and

4.
experience with a low carbon fuel standard.

5. Lisa Adatto, volunteer with the Oregon Environmental Council, discussed electric vehicles

6.
the required new technology to support the low carbon fuel standard and Clean Fuels
Program does not exist and is not likely to be successful.

7. Lauren Patton, Oregon Chapter of the American Planning Association, noted the

8. Minhaj Ali Khan asked the commission to evaluate the issues more globally as it considers
the Oregon Clean Fuels Program and low carbon fuel standards.

9. Jana Gastellum, Oregon Environmental Council, presented comments in support of the
Oregon Clean Fuels Program and low carbon fuel standards.

10. Gavin Carpenter, SeQuential Biofuels, presented comments regarding used coconut oil
biodiesel availability and in support of the Oregon Clean Fuels Program and low carbon fuel
standards.

11.
am.

12. Dale Feik, citizen, presented comments regarding overall carbon pollution concerns and

to reduce greenhouse gases.
13. Mary Solecki, Environmental Entrepreneurs, noted that a previous question about economic

analysis has been studied and is expected to create new jobs and avoid damage from climate
change from greenhouse gases.

14. Michael Vevera, Whole Energy Fuels, presented comments about project development and
job cre

Summary of comments
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Attachment B is a summary of the comments DEQ received during the public comment
period, including information about the source of the comment, commenter identification
number, categories of comments and responses. Original comments are on file with DEQ.

UPDATED CLOSE OF PUBLIC COMMENT PERIOD

DEQ extended the public comment period for this rulemaking from Friday, Nov. 7, 2014, until
Tuesday, Nov. 25, 2014, at 5 p.m. to provide additional time for comment.
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Implementation

The proposed rules would become effective Feb. 1, 2015.

NOTIFICATION

DEQ will notify affected parties via email using the Clean Fuels Program GovDelivery list.

DEQ will update its webpage to reflect the current information.

DEQ will publish the adopted rules in the Oregon Bulletin.

OUTREACH

DEQ will conduct additional outreach to new potential regulated parties based on information
the Oregon Department of Transportation Motor Vehicle Fuels Tax Group gives to DEQ.

DEQ will provide technical assistance about program requirements to regulated parties, credit
generators and brokers.

DEQ will provide general education to decision makers, interested stakeholders and the general
public about changes to the program.

REPORTING SYSTEMS

DEQ will modify the CFP Online System to incorporate these rule changes.
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Five-year review ORS 183.405

REQUIREMENT

Oregon requires DEQ to review new rules within
five years after EQC adopts them. The law also exempts some rules from review. DEQ reviewed the
rules this report describes and determined whether they are subject to the five-year review. DEQ
based its analysis on the law in effect when EQC adopted these rules.

EXEMPTION FROM FIVE-YEAR RULE REVIEW

The Administrative Procedures Act, ORS 183.405(4), exempts the following rules from the five-year
review because the proposed rules would amend or repeal an existing rule:

OAR 340-253-0000, OAR 340-253-0040, OAR 340-253-0060, OAR 340-253-0100, OAR 340-
253-0200, OAR 340-253-0250, OAR 340-253-0310, OAR 340-253-0320, OAR 340-253-0330,
OAR 340-253-0340, OAR 340-253-0400, OAR 340-253-0450, OAR 340-253-0500, OAR 340-
253-0600, OAR 340-253-0630, OAR 340-253-0650, OAR 340-253-1000, OAR 340-253-1010,
OAR 340-253-1020, OAR 340-253-1030, OAR 340-253-3010 (renumbered to -8030), OAR
340-253-3020 (renumbered to -8040), OAR 340-253-3030 (renumbered to -8060), OAR 340-
253-3040 (renumbered to -8070), OAR 340-253-3050 (renumbered to -8080)

FIVE-YEAR RULE REVIEW REQUIRED

No later than Jan. 7, 2020, DEQ will review the newly adopted rules, as ORS 183.405(1) requires,
determining whether:

The rule has had the intended effect

The anticipated fiscal impact of the rule was underestimated or overestimated
Subsequent changes in the law require that the rule be repealed or amended

There is continued need for the rule.

The review will apply to the following proposed rules:

OAR 340-253-0620, OAR 340-253-1050, OAR 340-253-2000, OAR 340-253-2100, OAR 340-
253-2200, OAR 340-253-8010, OAR 340-253-8020, OAR 340-253-8050.

nt allowed under ORS
183.405 (2).

DEQ will provide the five-year rule review report to the advisory committee to comply with ORS
183.405 (3).
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I n tro du c ti o n

N a ti o n a l M o v em en t to L o w Ca rb o n F u el S ta n da rds

Strategies to reduce greenhouse gas emissions from the transportation sector generally fall into

three distinct approaches. The first approach relies on VMT reduction strategies, which seek to

reduce overall vehicle travel. The second approach places an emphasis on vehicle-technology

strategies, which seek to make vehicles more efficient in their ability to transport people and

goods. The third approach contains fuel strategies, which seek to change the content of vehicle

fuels so that emissions are reduced. Low carbon fuel standards fall within the fuels-strategies

approach.

approach to responding to public concern about the emissions of greenhouse gases that cause

climate change. While not all low carbon fuel standard policies are equal, they are generally

characterized by a focus on the intensity of emissions from fuel consumed, rather than on the

exact type of fuel consumed. This approach, which specifically does not mandate a particular

fuel or fuel mix for any part of the vehicle fleet, is often referred to as a performance-based

standard. Without specifying a required fuel source, an LCFS seeks to lower the intensity of

emissions from transportation fuels. Unlike mandates to displace gasoline with ethanol or

electricity, or to displace diesel with biodiesel, an LCFS strategy simply establishes an overall

emissions standard for the fuel mix.

This approach seeks to create flexibility, and to allow those impacted by the regulation to find

their own way to the most cost-effective path to compliance. There are many different fuels

available to the transportation sector, from natural gas to electricity to a wide variety of biofuels

feed stocks, each with its own cost and each with its own greenhouse gas reduction capacity.

This variety produces many different options for achievement of a lower-carbon fuel mix.

Because of the flexibility such an approach offers to regulated industries, low carbon fuel

standards have attracted interest around the country. California was the first to enact an LCFS,

and analyses of similar policies are taking place in Washington, Oregon and the northeast region.

Information from analyses of related policies, such as biofuels or electric-vehicle policies, is

costs such a policy might impose.

F edera l R F S a n d R F S 2 T a rg ets
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There has never been (and there is not now) a federal low-carbon fuel standard. The government

however. The original RFS, passed as part of the Energy Policy Act of 2005, mandated that 7.5

billion gallons of renewable fuel be blended into the gasoline supply by the year 2012. The

of 2007 (EISA 2007), a statute which famously also mandated increases in vehicle fuel

efficiency. RFS2 superseded the original policy, and mandated that 36 billion gallons of

renewable fuels be blended into the transportation fuel mix by 2022. Within this 36-billion-

gallon requirement were specific sub-requirements for different types of renewable fuels.1

The RFS approach is distinct from an LCFS approach in that it mandates that specific fuels be

consumed, rather than setting a broad target and allowing regulated parties to select their own

approach to compliance.

Ca l i f o rn i a L o w - Ca rb o n F u el S ta n da rd

In 2007, Governor Schwarzenegger established a low-carbon fuel standard for the state of

California by executive order. This LCFS, which sets a target of 10% reduction in the carbon

es Board to

contain intermediate targets for each year between 2011 and 2020.

California has not only a 10% reduction target after ten years, but also specific intermediate

targets for each year:

Year
Percent Reduction in

Carbon Intensity

2010 (Baseline) 0%

2011 0.25%

2012 0.5%

2013 1%

2014 1.5%

2015 2.5%

2016 3.5%

1

Retrieved from Ś Ʃ Ɖ ͗ ͬ ͬ ǁ ǁ ǁ ͘ Ğ Ɖ Ă ͘ Ő Ž ǀ ͬ Ž ƚ Ă Ƌ ͬ Ĩ Ƶ Ğ ů Ɛ ͬ ƌ Ğ Ŷ Ğ ǁ Ă ď ů Ğ Ĩ Ƶ Ğ ů Ɛ ͬ ŝ Ŷ Ě Ğ ǆ ͘ Ś ƚ ŵ .
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2017 5%

2018 6.5%

2019 8%

2020 10%

Oregon

progressively stricter standards over the ten-year span from 2012 through 2022. 2012 serves as

the baseline (in which no improvement is mandated). Improvements are mandated starting in

2013, and as in California, the final target is to be reached in the tenth year of the ramp-up in

2022.

for regulated parties to comply by purchasing emissions credits from clean-electricity providers.

Because the state has already authorized the trading of emissions credits, transportation fuel

providers may utilize that approach toward achieving the mandated LCFS targets. Oregon will

also allow for the purchase and trading of low carbon fuel credits as a method of LCFS target

compliance.

W a s h i n g to n L o w - Ca rb o n F u el S ta n da rd

In May 2009, Governor Christine Gregoire issued Executive Order (E.O.) 09-05, Washington's

Leadership on Climate Change. E.O. 09-05 directs the Washington Department of Ecology

(Ecology) to assess whether the California Low Carbon Fuel Standard (LCFS) or a modification

Accordingly, in consultation with Washington Departments of Commerce and Transportation,

and with consultant assistance, Ecology will:

Assess various lower carbon fuel programs and options.

greenhouse gas reduction targets, and state economic conditions,

Recommend whether or not to pursue adoption of a low carbon fuel standard for

Washington, what LCFS policies would best fit Washington, and if not recommended

what alternatives could help achieve state GHG targets.
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Ecology has completed its compliance scenario development, emissions reduction benefits,

economic impact analysis and evaluation of alternatives. Ecology is now evaluating the options.

O reg o n L o w - Ca rb o n F u el S ta n da rd

O p ti o n s f o r Co m p l i a n c e

Low-Carbon Fuel Standards present regulated communities with multiple options for

compliance. Many types of fuels offer reduced emissions when compared against gasoline and

diesel. Response strategies may target the light-duty fleet, which is very large and uses mostly

gasoline, or they may target the heavy-duty fleet, which generates significant emissions from a

smaller, mostly diesel-powered fleet.

Biofuels

The combustion of biofuels, a category which includes ethanol and biodiesel, generally emits

less greenhouse gases per unit of energy than combustion of gasoline and diesel, when analyzed

on a life cycle basis. Displacing conventional gas and diesel with biofuels, therefore, reduces the

overall carbon intensity of the fuel mix and thus achieves progress toward LCFS targets. 2

This can be done in many ways. Current federal regulations allow for the use of gasoline

blended with up to 10% ethanol content in the on-road fleet of light-duty vehicles (a category

including cars, SUVs and pickup trucks). In addition, recent federal regulatory changes allow

for a blend of 15% ethanol in gasoline for vehicles of the 2007 or later model years, and may

soon allow this fuel to be used in older vehicles as well. Oregon has not yet authorized gasoline

blends containing more than 10% ethanol for use in the state. Encouraging the sale and

consumption of these blended fuels, rather than of unblended gasoline, is one approach to

reducing carbon intensity of fuels. More aggressive approaches to biofuels might seek to expand

the use of flex-fuel vehicles, which can run on either gasoline or an ethanol-dominant blend (as

high as 85% ethanol and 15% gasoline). Expanding the availability and consumption of

biodiesel, or of hydrogenation-derived renewable diesel, in the heavy-duty fleet is an additional

approach.

2
The carbon intensities discussed here are ycle . Life cycle carbon intensities measure

not only the greenhouse gases contained in the fuel and emitted from the tailpipe upon combustion, but also the
emissions required to grow, harvest, refine and transport the fuels to market. Cellulosic fuels gain an advantage over

they require less energy to grow and refine than corn typically does, or
are made from waste products. Calculations of life cycle greenhouse gas emissions are generated by
contractor, TIAX llc, using a model developed by DOE and can be independently assessed through the GREET
emissions measurement tool, available at http://greet.es.anl.gov/. Oregon and TIAX have customized this GREET
model to reflect Oregon-specific conditions.
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Biofuels come from many different types of crops. The type of crop, as well as the process used

to refine the feedstock, determines the amount of carbon reduction. The production and

consumption of corn ethanol, which is common in the US, is relatively carbon intensive and

represents only a moderate savings compared to conventional gasoline. Ethanol and biodiesel

from stocks such as waste wheat straw, forest residue, farmed trees, waste berries, sugarcane,

switchgrass or other cellulosic sources are less carbon intense, and are thus far more helpful in

meeting LCFS targets.

Electricity and Hybridization

By virtue of their comparative efficiency when compared against conventional fuels, electric

vehicles are also beneficial to reaching an LCFS target. Electric vehicles and plug-in hybrid

electric vehicles use an electric motor (either independently or in combination with a

conventional engine) to achieve low-carbon transportation.

These are included in LCFS strategies despite the fact that electricity is not usually a low-carbon

fuel. In fact, electricity from coal is actually significantly more carbon-intensive than gasoline or

diesel, when measured per unit of energy. Outside of the northwest, the current national

electricity supply is dominated by coal-fired and natural-gas fired generation, and is a carbon-

intensive energy source. In Oregon, the future of electricity generation will become less carbon-

intense due to a state renewable portfolio standard and the closure of its only coal-fired power

plant. Electric vehicles remain in LCFS strategies, however, because vehicular efficiency (how

far the vehicle can go on the same amount of energy) is projected to be so much greater for these

vehicles than for conventional vehicles that it overwhelms the carbon intensity of electricity.

These projections of great efficiency in electric vehicles are corroborated by recent EPA ratings

for emerging electric vehicle models. The Nissan Leaf received ratings of over 90 miles per gas-

gallon equivalent (the amount of electricity equivalent to the energy in a gallon of gas). This

level of energy efficiency is roughly triple that of the average new automobile, and roughly

quadruple that of the gasoline-powered vehicle fleet currently on the road. The Chevrolet Volt,

which can run on both an electric charge and on electricity generated by an on-board gasoline

engine, received two distinct efficiency ratings. When running on electricity from a charged

battery (i.e. running directly on electricity), it also receives a rating just above 90 miles per gas-

gallon equivalent. It is not as efficient when relying on gasoline, however; it achieves only 37

miles per gallon when drawing power from its gasoline engine. The analysis involved in

developing these scenarios assumed relative efficiencies of the electric and gasoline fleets similar

to these numbers.

Internal combustion engines expend most of the energy contained in gasoline in the form of

noise, heat and vib

the wheels. By avoiding energy losses associated with fuel combustion, vehicles running on

electricity can direct a greater share of their stored energy toward motion.
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Natural gas and biogas

The combustion of natural gas, either in compressed (CNG) or liquefied (LNG) form, generally

emits less greenhouse gases per unit of energy than combustion of gasoline and diesel, when

analyzed on a life cycle basis. Displacing conventional gas and diesel with natural gas,

therefore, reduces the overall carbon intensity of the fuel mix and thus achieves progress toward

LCFS targets. This is true despite the fact that liquefied natural gas contains less energy per

gallon than diesel, and consequently permits fewer miles of travel per gallon.

Compressed and liquefied natural gas can be utilized in both the light-duty and heavy-duty fleets.

For the purpose of this analysis, however, the scenarios involving expanded use of natural gas

fuels directed all new natural gas supply to the heavy-duty vehicles sector, where it was

anticipated to displace diesel fuel.

Biogas (also referred to as biomethane) is produced from the biological breakdown of

biodegradable organic materials (anaerobic digestion), resulting in a mixture of methane, carbon

dioxide, and trace amounts of other gases. Biogas captured from landfills is referred to as

landfill gas, while digester gas refers to the production of biogas from wastewater treatment

plants (sewage), and livestock manure, food waste, industrial waste, and other sources. Biogas,

like other forms of natural gas, can be compressed or liquefied, or converted to hydrogen.

Biogas can also be injected into a natural gas pipeline. Because biogas is made from waste, It

has a very low carbon intensity.

Natural gas and biogas also offers economic benefits to the US economy over petroleum

consumption. Most natural gas is domestically produced, allowing the positive economic and

employment benefits from production, processing, distribution and sale to be fully captured

within the US economy. By contrast, the US economy imports approximately two thirds of its

petroleum for use in the transportation sector. In addition, a significant infrastructure for

processing and distributing natural gas products already exists in the form of pipeline networks

serving the utilities sector. This cost-effective infrastructure, along with low projected costs of

extraction, produces a very low retail price (projected to be only around 60% of petroleum fuels)

and significant fuel savings to consumers, businesses and governments.

Hydrogen

Hydrogen fuel is yet another alternative fuel offering lower carbon emissions per mile of vehicle

travel. Emissions from the use of hydrogen fuel are extremely low, and can constitute no

greenhouse gas emissions at all. However, hydrogen fuel does require energy-intensive

processes for its formulation. Several approaches exist, usually using fossil fuels to isolate and

store hydrogen in fuel cells. This process, rather than the actual use of the fuel in a vehicle, is

where the associated emissions are generated.
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Despite these associated emissions, the EPA and AEO associate hydrogen with fewer emissions

per unit of energy than either diesel or gasoline. In addition to this benefit, the vehicular

efficiency (how far the vehicle can go on the same amount of energy) is projected to be much

greater for these vehicles than for conventional vehicles. As such, hydrogen achieves two

benefits: it reduces the emissions associated with energy use and achieves greater distance

traveled on the same amount of energy.

Hydrogen technology is, however, in its infancy. Excess supply from industrial production of

hydrogen is not considered to be sufficient to supply fuel to a significant share of the vehicle

fleet or to displace a significant amount of petroleum fuels. Developing the production capacity,

vehicle technology and distribution infrastructure is considered to be at best a long-term goal,

and expansion of a hydrogen transportation industry is viewed as unrealistic over the period of

analysis considered in this project.

E x p ec ted E c o n o m i c I m p a c ts i n O reg o n

This economic analysis of potential Low Carbon Fuel Standards in Oregon is focused on the

development and evaluation of potential impacts from a wide range of fuels that could be used in

the future to comply with the low carbon fuel standards. The purpose of the standards is to

reduce carbon intensity of transportation fuel (including off-road equipment and vehicles) used

from motor vehicle use in the state. This will be accomplished by altering the fuel supply mix

from mostly petroleum products to a mix still dominated by petroleum products, but containing a

greater portion of lower carbon alternatives such as ethanol, biodiesel, natural gas and electricity.

The different scenarios reflect the uncertainty of market response responses may focus on any

one of a variety of fuels, those fuels may come from in-state, out-of-state or foreign feedstocks,

and they may be refined locally or out of state.

Regardless of the fuels modeled, the importance of production within the United States, and

possibly within Oregon, is economically very significant. The importation of petroleum products

to the nation and to Oregon results in a negative balance of trade for the nation and for Oregon

and reduces economic performance. Domestic production, by contrast, allows the domestic

economy to retain the wealth spent on feedstock.

In a 2005 study for the US Department of Energy, researchers at Oak Ridge National

Laboratories estimated that if oil prices in 2005 averaged $35-$45/bbl, oil dependence costs in

2005 will be in the range of $150-$250 billion.3 By reducing petroleum imports and replacing

3 COSTS OF U.S. OIL DEPENDENCE: 2005 UPDATE, David L. Greene, Oak Ridge National Laboratory and
Sanjana Ahmad, University of Tennessee, February 2005, for the U.S. DEPARTMENT OF ENERGY
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the fuel with low carbon domestic alternatives, there is an opportunity to reduce these economic

losses from the US and Oregon economy.

O th er E c o n o m i c I m p a c t S tu di es

There have been several recent economic or macroeconomic impact analyses focusing on

scenarios involving the implementation of an LCFS, or of some fuel-related strategies commonly

found within an LCFS. The authors of these studies sought, or are seeking, to estimate a) carbon

reduction potential, b) fuel usage patterns, and c) economic impacts of a low-carbon fuel

standard strategy. The studies were completed by the Center for Climate Strategies and the

Governmental Studies faculty at Johns Hopkins University, Professor Adam Rose at the

University of Southern California, the Washington State Department of Ecology, the California

Air Resources Board, NESCAUM4, the California Climate Action Team, and Charles River

Associates. A comparison of these studies is found in the Oregon Low Carbon Fuel Standards

Report as Appendix E: Comparable Economic Studies in Other States Memorandum.

Not all of these studies have similar scenarios, assumptions or methods to those utilized for the

Oregon analysis. In addition, not all have been completed to the point where results have been

published. The table below briefly summarizes the year of publication and the perceived

similarity of each study to the work being completed for Oregon. Those of high similarity

should be more valuable to those considering an LCFS in Oregon.

Studies Reviewed

Study Date of

Publication

Similarity to Oregon Study and

Usefulness for Comparison

Impacts of

Comprehensive Climate

and Energy Policy

Options on the U.S.

Economy

Center for Climate

Strategies and Johns

Hopkins University

2010 Limited. Considers macro effects of

biofuels, but only as part of a 23-policy

bundle. Analysis is done a) on a national

scale and b) without detailed

infrastructure assumptions

The Economic Impact of

the Florida Energy and

Climate Change Action

2008 Somewhat. A state-level study with

macroeconomic analysis, finding $15

billion in direct savings from advanced

4 NESCAUM stands for Northeast States for Coordinated Air Use Management.
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Economy

Adam Rose and Dan Wei,

University of Southern

California

biofuels use. No macro analysis was

completed for the biofuels strategy,

however, beyond a projection of 11,000

net positive new jobs created.

Washington State Low

Carbon Fuel Standard

Analysis

Washington State

Department of

Environmental Quality

Ongoing Superior, but not yet complete. This

study uses very similar methodologies

and uses very similar sets of inputs and

an equivalent LCFS scenario. Scenarios

and assumptions differ only in minor

ways from those in the current study.

This study is not yet completed.

Northeast States Low

Carbon Fuel Standard

Analysis

NESCAUM

Ongoing Significant, but not yet complete. This

study undertakes very similar

methodologies and uses very similar sets

of inputs. Scenarios may differ; they

have not yet been established. This study

is in its beginning stages.

Updated Macroeconomic

Analysis of Climate

Strategies Presented in the

March 2006 Climate Action

Team Report

California Climate Action

Team Economics

Subgroup

2006

study completes a macroeconomic

analysis of a bundle of 40 climate

strategies, but no individual results for

major LCFS components. Also uses

different methods and model types from

Economic and Energy

Impacts Resulting from a

National Low-Carbon Fuel

Standard

Charles River Associates

2010 Very Limited. The study analyzes the

impacts of a severe rationing regime

imposed on gasoline and diesel, rather

than the displacement of those fuels by

lower-carbon-content alternatives. It

specifically assumes that any new low-

carbon fuel capacity is impossible within

the next 15 years, and thus models no

change in the use of alternative fuels.

The likelihood of its other assumptions is

open to question on political,

technological and economic grounds.

California Air Resources 2009
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Board, Economic Impact

Estimate of Low-Carbon

Fuel Standard

a similar LCFS standard and also

considered several alternate scenarios to

achieving that standard over a 10-year

period. However, their economic

analysis was limited to direct

microeconomic impacts, rather than a

wider macroeconomic analysis showing

the effect on the economy as a whole.

National Low Carbon Fuel

Standard Analysis

University of California,

Davis

Ongoing Unclear. Researchers seek to complete a

macroeconomic analysis of a national

LCFS scenario, but the scenario design is

not yet complete and the analytical

methods have not yet been publicly

described.

M eth o do l o g y

M ea s u r i n g E c o n o m i c I m p a c ts

perspectives. The impact of an exogenous event, such as the application of an LCFS policy, is

defined and measured in terms of the differences between the state of the economy associated

with the change and its state without. Thus, impact analysis requires the ability to forecast a

baseline condition. In ex post analyses, the only forecast required is of what the economy would

have been without the change, since the state with the change is directly observable. In ex ante

analyses such as the present study, research is required to estimate what the economy is expected

s framework is required whether the

analysis is qualitative or quantitative. Impacts cannot be ascertained otherwise.

All impact analyses require an explicit or implicit model that explains how the economy is

affected by a variety of factors determined outside the control of private decision makers.

Because there is a wide range of opinions on the likely direction of energy use, it may be wise to

define alternative benchmark scenarios that will meet the LCFS mandates. In order to complete

the analysis of the Oregon LCFS scenarios, the project team created a baseline that includes not

only the fuel mix today, but the mix in each year between the current year and a forecast year

without the potential Oregon LCFS. The end year for this analysis is 2022. This baseline is
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developed from the US Department of Energy Annual Energy Outlook with major modifications

based on discussions with the low carbon fuel advisory committee and TIAX. In future studies,

DEQ might want to consider a longer term as well, such as 2030 or even 2050. The longer term

horizon might reveal trends that are not anticipated. For example, hydrogen fuel is unlikely to

play a role in meeting the 2022 goal, but may be an important option in the longer term. This

analysis develops baseline and annual alternative impacts only over the period from 2012 to

2022.

Many issues must be considered in the baseline, including the underlying growth in Oregon

population and economic activity. The most recent Oregon Economic Review and Forecast5

expects annual employment growth over the next decade to be between one and two percent with

annual growth in per capita income of about three percent. This growth in income and

employment will include expected growth in demand for gasoline and diesel fuel to power

transportation. Because of the State of Oregon and City of Portland renewable fuel standards,

similar growth is expected for biofuels. These expectations are in the baseline scenario (referred

baseline scenario changes will proceed

in a dynamic fashion, the pace of which will be crucial in defining the impact and viability of a

lower-carbon-intense-fuel-driven Oregon economy. Note that there are both microeconomic and

macroeconomic baseline considerations. As such, both the VISION (vehicle inventory and use)

and REMI (Input-Output, Computable General Equilibrium, and economic Geography models)

tools must generate a baseline from which scenarios under consideration can be evaluated in later

steps. These modeling tools and their application are discussed below.

T y p es o f E c o n o m i c I m p a c ts

The estimation of economic impacts of public policy often focuses on three types of impacts.

Direct economic impacts refer to the changes in behavior and costs that result from actions to

comply with the LCFS. For example, the development of distilling resources to produce fuel

ethanol would be a direct impact. Indirect economic impacts are defined as the behavior and

costs that result in the economy to facilitate the direct impacts. An example of indirect impacts

is the economic impact resulting from the likely changes in spending on labor and fertilizer,

which are needed to produce crops that will serve as feedstock for an ethanol production facility.

The labor and materials needed to build and run such a facility are another indirect impact.

Finally, induced economic impacts are the behavior and expenditures by households given the

changes in income earned as a result of both direct and indirect activities. Induced impacts may

occur across the entire economy.

Most environmental regulations result in higher production costs for the regulated industries.

Tailpipe emissions regulations require additional vehicle emissions control technology which

5 Ś Ʃ Ɖ ͗ ͬ ͬ ǁ ǁ ǁ ͘ Ž ƌ Ğ Ő Ž Ŷ ͘ Ő Ž ǀ ͬ �� ^ ͬ K �� ͬ Ğ Đ Ž Ŷ Ž ŵ ŝ Đ ͘ Ɛ Ś ƚ ŵ ů η D Ž Ɛ ƚ ͺ Z Ğ Đ Ğ Ŷ ƚ ͺ &Ž ƌ Ğ Đ Ă Ɛ ƚ
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increases the production cost of the vehicle. Air quality regulations that limit plant emissions

require production modifications or emissions post production processing to comply with

emissions limits. The additional cost of compliance is compared to the benefits of reduced

emissions such as improved health and quality of life. If the benefits of the regulation are

deemed to exceed the costs, the regulation is considered cost effective.

The proposed Oregon LCFS is distinct in its economic impact from typical environmental

regulation, as it provides an opportunity for economic gains as domestic and in-state production

of replacement fuels stimulates the US and Oregon economies. This stimulus results from a

reduction in petroleum imports and an increase in domestic investment to provide feedstock and

production/generation facilities for the replacement fuels. In this study, all alternative fuel

supply investment within Oregon is deemed to come from outside the state as there is now no

significant transportation fuel production industry in Oregon. This external investment in

productive facilities in Oregon creates employment, income and state product greater than would

exist without this stimulation.

The potential decision by Oregon to institute an LCFS will provide opportunities for economic

development within Oregon that would not occur in the absence of such a rule. Such

investments will not occur in the absence of the rule, as investors would have no guarantee that

the market for alternative fuels would materialize. Indeed, the petroleum sector could modify

delivery prices in areas where such investments were made to make these investments

uneconomic. However, with the rule in place, low carbon fuel suppliers are effectively

guaranteed a market for their product as the fuel mix is required to meet the carbon intensity

requirements of the regulation. Without a supply of these low carbon substitutes, traditional

petroleum could not be sold in the Oregon market.

The level of investment assumed in the macroeconomic model is considered fixed in the

baseline. Thus, new investment from outside of Oregon will increase economic activity in

Oregon in the scenarios. This is particularly true in the short run as there is very little

transportation fuel produced in Oregon today. If these investments, or even a portion of these

investments, came from within Oregon, they would replace other Oregon investments. The

economic impacts would then be measured as the impacts of the new investment less that of the

displaced investment. This is a complicated calculus and has not been carried out in this

analysis. If it had been, the measured economic impacts would likely still be positive, as only a

portion of the investments would displace existing investments and the impacts of the displaced

and new investments are likely to be similar in aggregate. Also, regardless of the source of the

investment dollars, the LCFS policy (under most scenarios) would achieve a displacement of

imports by domestically produced fuels, which allows the state to gain economic benefits

associated with the production and sale of fuels benefits currently enjoyed almost exclusively

by out-of-state providers.
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This analysis considers impacts to over 70 distinct sectors of the economy. The nature of the

expected impacts under the scenarios considered suggested that certain specific sectors would be

likely to see significant impacts. The anticipation of the construction of new biofuels refining

facilities suggests likely gains for the construction sector. Because construction is labor-

intensive work (when considered in terms of the number of full-time-equivalent positions per

dollar expended in the sector), employment was also anticipated to rise, and as a further

consequence, incomes and consumer spending were expected to rise as well. Petroleum

production would be expected to show a loss in economic activity as alternative fuels displace

-state production or refining, and so such

an impact was not expected here. Even in the State of Washington, where they have a sizeable

petroleum production economy, their economic analysis showed net economic benefits in all of

their scenarios except for the one where all fuel production came from out-of-state sources.

The modeling and analyses produced results which agreed with those assumptions. The sectors

in which the largest impacts are projected to occur under the different scenarios are described in

the Macro Modeling section (see below).

S c en a r i o Dev el o p m en t

P u rp o s e o f S c en a ri o An a l y s i s

This scenario analysis is not a forecasting effort. Forecasting economic conditions in a particular

year is a challenging prospect. Projections of future economic conditions depend on the

expected growth in population and in economic activities, but are subject to the effects of

natural, economic and political conditions during the forecast period that are impossible to

predict with precision. Natural disasters, international banking collapse, war, embargos and

many other unpredictable events will determine the future level of economic activity. The best

that can be done is to develop a state economic forecast that is consistent with the national

forecast and recognizes any unique characteristics of the Oregon economy. This forecast is the

business-as-usual scenario, without a LCFS either in Oregon or nationwide. Fortunately, this

analysis of a Low Carbon Fuel Standard requires only a baseline, and not a full economic

forecast, to assess the impacts of the standard.

The transportation fuel supply industry in Oregon will have a range of options available to it to

supply transportation fuel to the state while meeting the LCFS. These options are referred to as

compliance scenarios. The DEQ, working with the low carbon fuel advisory committee and

TIAX, developed a set of compliance scenarios that are believed to bracket the range of potential

fuel supply options. All of the selected compliance scenarios result in compliance with the
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LCFS, and they are expected to bracket a range of realistic assumptions regarding the low carbon

fuels available in the future. Scenario analyses were conducted for gasoline and diesel fuel, both

separately and in a single fuel pool.

Impacts are measured by comparing each scenario to the baseline business-as-usual scenario.

The direct, indirect and induced impacts are catalogued for each scenario compared to the

baseline for macroeconomic variables such as employment, personal income and state product.

Ca rb o n I n ten s i ti es

The process of identifying scenarios in which alternate fuel use leads to a certain level of change

in carbon intensity depends on an understanding of the relative carbon intensities of different

fuels. Analysts utilized carbon intensity calculation methods developed by Argonne National

Laboratories as part of its GREET model. These carbon intensities represent the amount of

greenhouse gases a fuel is expected to produce for a fixed unit of energy (this is most commonly

measured in grams per megajoule). Different fuels have different amounts of energy in the same

volume, so comparisons by gallon can be misleading, and inapplicable as a measurement for

non-liquid fuels such as electricity and compressed natural gas. Comparing by units of energy

allows fuels of very different types to be compared on similar footing.

Carbon intensities were developed for gasoline, diesel, natural gas from fossil sources, and

electricity. Carbon intensities for biomass-based diesel and ethanol were further refined to

differentiate between all the different biofuels pathways under consideration as part of the

scenarios in this analysis. Separate carbon intensities were developed for each of the following:

Midwest corn ethanol, refined in Midwestern refineries and transported to Oregon

o Conventional varieties

o Lower-carbon varieties

Midwest corn ethanol, made with Midwest corn but refined in Oregon

Cellulosic ethanol from waste food

Out-of-state cellulosic ethanol

Imported sugarcane ethanol from Brazil

Cellulosic ethanol from forest residue and from grass waste

Cellulosic ethanol from wheat straw
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Cellulosic ethanol from farmed trees

Midwest-produced biodiesel from soybean stock

Northwest-produced biodiesel from canola

Northwest-produced biodiesel from waste yellow grease

Northwest-produced renewable diesel from camelina

Cellulosic diesel

Compressed natural gas from waste biogas

All carbon intensities, including those for both gasoline and diesel, were then weighted by

projections of vehicle efficiency (miles driven on the same amount of energy as is contained in a

gallon of gas) as compared to a conventional gasoline or diesel vehicle to develop carbon

intensities for each fuel. This step was taken to allow the comparison to account for the

projected transportation efficiency of fuels. As mentioned above in the section describing

electrification and the use of natural gas as an LCFS option, different fuels are associated with

engine technologies which have different efficiency ratings. Applying this adjustment allows for

the measurement of carbon intensity per mile traveled, rather than just a measurement of carbon

intensity from production, transportation, refining, storing and burning fuel.6

S c en a ri o S el ec ti o n

A compliance scenario combines information from a fuels assessments and the calculation of

carbon intensities to estimate the volume of various low carbon fuels that would be needed to

achieve the LCFS. There are several purposes for developing compliance scenarios:

The scenarios allow DEQ to assess whether the current production capacity of low

carbon fuels in Oregon will likely be sufficient to support compliance with a LCFS

program.

The scenarios allow DEQ to identify any gaps in alternative fuel availability that would

need to be filled in order to have a feasible program. This allows DEQ to evaluate the

LCFS phase-in schedule in light of expected fuel availability and identify investment

6 This analytical step, if enshrined in policy, has the potential to create an incentive for fuel providers and vehicle
manufacturers to pursue vehicle efficiency technologies. Under such a policy, improvements in vehicle efficiency
of specific models would make the fuels powering those vehicles more attractive for compliance with an LCFS
policy.
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needs and economic development opportunities for Oregon to increase the availability of

lower carbon alternatives fuels by 2022.

The different compliance scenarios allow DEQ to evaluate the reasonable range of

possible economic impacts associated with different compliance options.

Based on discussions with DEQ and the low carbon fuel standards advisory committee, TIAX

created an Oregon-adjusted business-as-usual case. It assumed that Oregon receives its

proportional share of fuels required by the federal Renewable Fuel Standard (RFS2) and that the

Oregon Renewable Fuel Standard and Portland Renewable Fuel Standard regulations remain in

place. It also assumed continuation of the Oregon Low Emission Vehicle program as well as

federal fuel economy standards currently in place.

DEQ worked with the advisory committee to develop eight variations of compliance scenarios in

order to compare the effects of several factors including: indirect land use change, in-state vs.

out-of-state production of biofuels, price of crude, the need for advanced cellulosic technologies

to develop, and the adoption rate of electric vehicles. TIAX then created the different fuel

combinations that represent each compliance scenario. All scenarios were created to achieve a

10% reduction in carbon intensity by 2022. For each scenario there were separate analysis

(Runs) for light duty and heavy duty vehicles. The eight scenarios are listed below.7

Scenario A Cellulosic Biofuels with Indirect Land Use Change

Cellulosic Ethanol with indirect land use change (Produced In-State)

In addition to Northwest corn ethanol and waste berry ethanol, compliance with

standards achieved through use of in-state cellulosic ethanol. A small amount of out-

of-state cellulosic ethanol is included due to lack of additional in-state feedstock

availability.

If more ethanol is needed to reach total RFS2 proportional share volumes, it comes

from Midwest corn ethanol.

Cellulosic diesel with indirect land use change (Produced In-State)

Compliance achieved through the use of new in-state cellulosic diesel and new waste

oil biodiesel capacity.

Scenario B Mixed Biofuels with Indirect Land Use Change

Mixed ethanol with indirect land use change

In addition to Northwest corn ethanol and waste berry ethanol, compliance achieved

through use of sugarcane ethanol, lower carbon intensity Midwest corn ethanol, and

cellulosic ethanol (some produced in-state, a small amount from out-of-state).

7 Scenario Ě Ğ Ɛ Đ ƌ ŝ Ɖ Ɵ Ž Ŷ Ɛ �Ě Ğ ǀ Ğ ů Ž Ɖ Ğ Ě �ď Ǉ ���Y �Ă Ŷ Ě �d/�y ͕ �> > �
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So much ethanol was required here that the blend wall had to be increased to E12

(12% ethanol blended with gasoline) in 2017 and E15 (15% ethanol blended with

gasoline) in 2020.

Conventional biodiesel with indirect land use change

Compliance achieved through:

Moderate amounts of in-state cellulosic diesel production

Out of state grown and produced camelina-based renewable diesel

New in-state waste oil biodiesel capacity

Existing in-state canola biodiesel

New out-of-state canola biodiesel production from Oregon grown canola

Scenario C Mixed Biofuels without Indirect Land Use Change

Mixed ethanol without indirect land use change

In addition to Northwest corn ethanol and waste berry ethanol, compliance achieved

through use of sugarcane ethanol, lower carbon intensity Midwest corn ethanol, in-

state cellulosic ethanol, and some cellulosic ethanol produced out-of-state.

For comparison with Scenario B, we increased the blend wall to E12 in 2017 and E15

in 2020.

Conventional Biodiesel without indirect land use change

Compliance achieved through:

Existing canola biodiesel

Existing waste oil biodiesel

Midwest soybean biodiesel

Scenario D Electricity, CNG and Cellulosic Biofuels with Indirect Land Use Change

High Electric Vehicles with Cellulosic Ethanol with indirect land use change (Produced

In-State)

In addition to Northwest corn ethanol and waste berry ethanol, compliance achieved

through use of Electric Vehicles and Plug-In Hybrid Electric Vehicles plus in-state

cellulosic ethanol.

Similar to Scenario A except more electric vehicles to substitute for light duty

gasoline are included, so less ethanol is required.

Maximize CNG vehicles and cellulosic diesel with indirect land use change

Similar to Scenario A except more CNG vehicles to substitute for heavy duty diesel

are included so less biodiesel is required.

Scenario E One Pool

In this scenario, all fuels are treated as a single pool for compliance purposes. Heavy-

duty vehicles achieve disproportionate gains. Multiple new fuels sources are combined,
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including ethanol and biodiesel along with electric vehicles, plug-in hybrids, and

expanded use of CNG in trucks.

Scenario F Mixed Biofuels without Indirect Land Use Change, high oil prices

Similar mix of fuels as Scenario C, but with higher oil prices (compared against a

baseline also modified to reflect higher oil prices).

Scenario G Mixed Biofuels without Indirect Land Use Change, low oil prices

Similar mix of fuels as Scenario C, but with lower oil prices (compared against a

baseline also modified to reflect lower oil prices).

Scenario H Cellulosic Biofuels with Indirect Land Use Change, Out-of-State

Cellulosic Ethanol with indirect land use change (Produced Out-of-State)

In addition to Northwest corn ethanol and waste berry ethanol, compliance with

standards achieved through use of out-of-state cellulosic ethanol.

If more ethanol is needed to reach total RFS2 proportional share volumes, it comes

from Midwest corn.

Cellulosic biodiesel with indirect land use change (Produced Out-of-State)

Compliance achieved through the use of out-of-state cellulosic diesel and new in-state

waste oil biodiesel capacity, existing in-state canola biodiesel.

Al tern a ti v es Co n s i dered

DEQ considered many factors that provided the basis to many of the compliance scenario

assumptions. A summary of the major factors considered include:

Factor 1: End point of the LCFS. Instead of using 2022 as the end point of the LCFS, end

would be at least 2012 for rulemaking to be complete, the program would be less than 10 years.

Therefore, regulated parties would have an accelerated timeframe to comply with the 10%

recommendations from Washington have a 2023 end point year). This would result in the

progr -only year being 2014 and the first compliance year being 2015. This delay

in implementation would severely impede development of the infrastructure needed to support

the LCFS. It would also complicate how DEQ could implement this program in light of the 2015

sunset date in the statute.

Factor 2: Indirect Land Use Change. For this analysis, the low carbon fuel standards advisory

committee chose

indirect land use change estimate. The CARB estimate is the highest of those
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available (the EPA also produced estimates of carbon emissions attributable to biofuels as a

result of indirect land use change numbers for the RFS2 program, and Purdue University also has

a new estimate for ILUC-driven carbon emissions from corn ethanol). There is no consensus

establishing that one estimate is better or more accurate than the others. The use of the California

Air Resources Board number is not an acknowledgement of its accuracy or acceptance, but

merely to provide an upper bound for analysis purposes. This analysis provides some

information on the significance of its effect that the advisory committee members could use to

inform their recommendations to DEQ.

RFS2 requires a minimum volume of

biofuels to be produced nationwide, but does not specify where these volumes are used. Certain

assumptions were made in order to estimate the amount of alternative fuels Oregon should

expect to receive. The advisory committee recommended by consensus that the compliance

scenarios assume that Oregon would receive its proportional share (by percentage of its fuel used

compared to the entire country) of RFS2 biofuels.

Factor 4: Blend wall

share of RFS2, assumptions were necessary regarding the amount of ethanol that would be

blended into gasoline during the 2012-2022 period. The current blend of 10% ethanol and 90%

gasoline, known as E10, was retained for this analysis. A higher blend wall, allowing up to 15%

ethanol, would create a higher baseline for ethanol use. A lower blend wall would need more

ethanol to be used in flex-fuel vehicles capable of using up to 85% ethanol blend. The State of

place in the future. The Oregon advisory committee recommended by consensus that E10 be the

blend wall for this analysis (except in one case where it was necessary to increase the blend wall

to E12 then E15 over time in order to consume all of its RFS2 proportional shares). The effect

developing the

infrastructure needed to support a larger E85 fleet.

V I S I O N M o del i n g

The VISION Model, developed by Argonne National Laboratories, is a spreadsheet-based tool

that seeks to measure energy and greenhouse gas emissions from the entire US on-road vehicle

fleet. It relies on perpetual inventories of 22 different classes of light-duty vehicles (eleven each

for autos and light trucks), as well as six different classes of heavy-duty vehicles. The tool

allows for extensive customization of the assumptions underlying the types of fuel used, the

types of vehicles entering the market, the carbon intensities of each type of fuel, and the extent to

which various fuels are blended together.
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The standard tool was extensively modified to reflect Oregon, rather than the entire US, before

any analyses were completed. The vehicle fleet was adjusted in both size and composition to

reflect state rather than national data. Fuel price data and projections were adjusted to reflect

projections for the Pacific region, rather than national average projections.

For each scenario, analysts developed a detailed picture of the exact sources from which various

fuel supplies would be obtained. The model was expanded to reflect this detailed picture of the

scenario

unique mix as well.

As s u m p ti o n s

Key assumptions in the VISION analyses, beyond those related to developing the LCFS

scenarios, are as follows:

Fleet composition number and percent of each type of vehicle comprising the heavy-

duty and light-duty fleets

Fuel efficiency miles per gasoline gallon equivalent achieved by each type of vehicle in

the heavy- and light-duty fleets.

Fuel and Vehicle prices projected costs of each type of fuel, including taxes, as well as

projected prices for each type of vehicle comprising the light-duty fleet.

Carbon intensity full lifecycle carbon intensities for conventional fuels (diesel and

gasoline) as well as alternative fuels (natural gas, electricity, biofuels)

Vehicle duration and scrappage rates at which vehicles leave the fleet as they age.

Assumptions are outlined in the Oregon Low Carbon Fuel Standard Report in:

Appendix B: Lifecycle Analysis

Appendix C: Infrastructure Cost Assumptions

Appendix F: Compliance Scenario Documentation.
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R es u l ts

VISION analyses produce extensive results regarding a wide variety of impacts in each scenario,

such as the volumes of various fuels consumed, the projected expenditure on those fuels, the

blends of various fuels and the costs of any alternative vehicles required. An extensive

collection of results is presented in Appendix A of this report. One representative result, the

projected spending change on fuel under each of the eight scenarios, is depicted in the chart

below:

V I S I O N to R E M I

While the VISION model is a valuable tool for measuring the impacts of changes to vehicle

fleets and fuels, it does not produce macroeconomic impacts that show how such changes might

reverberate through the broader economy. Significant increases in the consumption of biofuels,

particularly of biofuels produced in-state, can be expected to impact farming and agricultural

sectors of the economy. Significant shifts away from petroleum-based fuels (gasoline and diesel)

can be expected to have impacts on businesses involved in oil production, refining and

transportation. Significant new utilization of natural gas or electricity produced in-state would

also affect related industries. Macroeconomic models seek to estimate these broader impacts.
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Models, Inc.

Also, VISION provides only some of the values necessary to fully inform the REMI PI+ model

of the direct economic expenditures expected under the different scenarios. To provide

necessary inputs, analysts (with input from the low carbon fuel standards advisory committee)

developed estimates for a number of direct expenditures expected as part of each different

scenario. The expenditures included:

New refining capacity for ethanol and for biodiesel

Labor, utilities and feedstock costs for new refinery operations

Distribution and fueling infrastructure (including additional tanker fleet costs) for

additional biofuels and natural gas

Fueling infrastructure and additional vehicle costs for electric/plug-in hybrid-electric fleet

Additional vehicle costs for natural-gas powered heavy-duty vehicles

Further, VISION produces many of its results in physical units, such as gallons of fuel or BTUs

of energy. The VISION to MACRO process involved developing direct economic impact

estimates under each scenario for fuel expenditures based upon Department of Energy fuel price

projections.

As s u m p ti o n s a n d R es u l ts

Macro- and micro-economic models seek to evaluate economic activity at two very different

levels. Micro analysis is concerned with activities for individuals or small groups of economic

factors such as households, firms or agencies.

In this case, the modeling seeks to understand how the demand for transportation fuel is

impacted by vehicle technology changes, driving patterns and fuel choice. VISION includes a

full accounting of these decisions in the base year and in each forward year through 2022. It

keeps track of the fleet over time so that the amount of fuel used, by type, is accounted for.

Macroeconomic models are broad aggregates of the economy. Sectors in the macro model

include many products and industries collected and measured together. For example, there is no

unique gasoline industry. Gasoline production is included in the Sector: Petroleum and Coal

Production. Thus, both micro and macro models are required to simulate the economic impacts

of the LCFS. These models can be separate stand-alone models or they can be combined in a
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single program that translates and transfers the micro changes caused by this regulation to the

macro model. In this case, we took advantage of the microeconomic detail of the VISION model

and the capacity for macroeconomic aggregation of the REMI PI+ model. Other individual and

combined models are available, but none offers more detail than those applied.

The full list of results and assumptions is included in Appendix B.

M ACR O M o del i n g

As s u m p ti o n s

The macroeconomic analysis was accomplished with the use of the REMI PI+ model. First, the

business as usual case was run for Oregon using the REMI default case. Then, a model run was

conducted and the results were compared to the baseline BAU for each scenario. The analysis

focused on the change in employment, personal income and gross state product, but more

detailed comparisons are available for each economic sector characterized in the 70 sector REMI

as well as all categories of final demand.8

P I + R es u l ts

The eight compliance scenarios were designed by DEQ and the advisory panel to include a wide

range of potential compliance scenarios for the Oregon fuel supply sector. The graphs below

indicate how macroeconomic variables such as income, employment and state product vary

across scenarios. All three macro variables move together as the scenarios alter the low carbon

fuel mix. In all cases the Oregon economy and fuel supply system is treated as the responder to

the LCFS as it purchases and supplies the needs of Oregon vehicles for fuel that meets the

standard. No national LCFS is assumed. The potential supply of fuel from each source is

determined in the scenario and limited if there is a capacity constraint.

All scenarios that rely on liquid fuels demonstrate similar macro impacts. Investment in new

plants and equipment to produce these fuels and the required infrastructure stimulates the Oregon

economy in the years when plants are built and in their continuing operation. Baseline

conditions are developed from the US Department of Energy AEO report and the base case

8 Final demand is the total demand for final goods and services in the economy.   
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scenario is built into the REMI models. Positive economic impacts in Oregon stem from the

importation of less petroleum fuel and its replacement with Oregon produced products. To the

extent that the Oregon LCFS reduces national petroleum imports, similar economic impacts will

be realized. It should be noted that the level of petroleum consumption reduction in Oregon will

not result in a lower absolute value for petroleum imports to Oregon then are imported today as

demand growth is expected to continue through 2022. In the longer term, improved internal

combustion efficiencies associated with new higher Corporate Average Fuel Economy (CAFE)

regulation is expected to result in lower petroleum consumption in 2030 than the amount

consumed currently.

The results from Scenario D suggest that meeting the LCFS with electric vehicles in the light

duty market and natural gas powered vehicles in the heavy duty market provides an earlier

economic benefit than liquid fuel options through higher effective vehicle efficiencies. The US

and California low emission vehicle standards and other forces are leading to the introduction

this year of several electric-powered vehicles by both US and foreign automobile producers. The

presence of pre-existing forces encouraging the development of an electric-vehicle fleet may

allow the Oregon population to reduce their petroleum demand through this avenue more readily

than through other alternative-fuel options.

The macroeconomic modeling analysis produced estimates of overall economic impacts, as well

as specific impacts to approximately 70 different sectors of the economy, for all eight different

compliance scenarios. The full results are included in this report as Appendix C.

All scenarios show net economic growth, but the final scenario, assuming all alternative fuels to

be imported, shows very little economic change at all. This is due to the decision to assume that

all of the capital investment will come from outside the state of Oregon and was based on the

fact that the state currently has a very small domestic industry that produces transportation fuels.

An analysis that considered this new capital expenditure as being taken from other capital-

investment opportunities within the state would likely show more economic losses. This

analysis, however, assumes that the lost capital investment occurs almost entirely out of state.
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G r o s s S ta te P ro du c t

The first graphic demonstrates the change in gross state product (GSP) projected under each

scenario.

The graphic above depicts the GSP impacts of each of the eight scenarios modeled. In every

scenario, the overall GSP changes are positive, indicating that the scenarios drive growth in

economic activity in the state.

Results for six of the eight scenarios (scenarios A through C and E through G) produce a very

similar projection, indicated by the six closely grouped lines in the graph. These scenarios all

produce minor changes to GSP for the first five years of policy implementation (2013 to 2017),

followed by rapid rises in the GSP impact in 2018 and continuing through 2021. This sudden

increase in scenario impact corresponds to the beginning of construction of plants for the refining

of biofuels. This construction, assumed to start only after a few years due to the time

requirements of necessary preliminary steps such as design, permitting and site selection,

represents a sign

Scenario D, which envisions an approach more focused on electricity and natural gas than on

biofuels, produces a larger GSP impact and a different GSP impact pattern. This is represented

by the high purple line. Unlike other scenarios, positive GSP impacts begin immediately, due to

the expected on-going investment in electrical charging stations. This investment can begin

immediately. Some in-state biofuels refining remains part of the scenario, and so the GSP

impact of Scenario D spikes upward late in the period. As with other scenarios, this reflects

investment in the construction of a refinery.

$0.00

$0.10

$0.20

$0.30

$0.40

$0.50

2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022

Gross State Product vs. Business as Usual

Scenario A Scenario B Scenario C

Scenario D Scenario E Scenario F

Scenario G Scenario H

$b
ill

io
n

s
(2

00
0

$)

Exhibit 5 to Defendants' Reply Brief, Page 29 of 45

Case 3:15-cv-00467-AA    Document 66    Filed 08/17/15    Page 156 of 176



Economic Impact of Oregon Low Carbon Fuel Standard

30

Scenario H, which envisions reliance on biofuels provided entirely from out-of-state agriculture

and out-of-state refining, produces the lowest impact on GSP. The flat line in the graph

represents this scenario. With little investment change in the state, and little change in overall

fuel spending, this scenario produces very small changes from the business-as-usual projection.

The graphic below shows the overall volume of GSP change from the baseline in each scenario

for the entire 10-year period in which the LCFS would ramp up to full implementation:

Overall, the six scenarios involving in-state production of biofuels (A through C and E through

G) have fairly similar GSP impacts, ranging from approximately $900 million to about $1.25

billion in additional economic activity. Differences in the projected prices of fuels and the types

and volumes of fuels needed are responsible for the variation among these six scenarios.

Scenario D, which produces higher GSP impact projections every year, has a similarly higher

cumulative effect. Scenario H, which never has a large impact in any single year, has a small

cumulative effect.

G r o s s S ta te P ro du c t Co m p o n en ts

economy. Levels of consumer spending, private sector investment, inventories, imports and

exports, and govern

GSP.

The analysis of the LCFS scenarios identified three GSP components consistently expected to

show significant impacts. Those components are Personal Consumption Expenditures, Private

$0

$500

$1,000

$1,500

$2,000

$2,500

Scenario
A

Scenario
B

Scenario
C

Scenario
D

Scenario
E

Scenario
F

Scenario
G

Scenario
H

�Ƶ ŵ Ƶ ů Ă Ɵ ǀ Ğ �' ^ W�
Impact 2012-2022

$
M

ill
io

n
s

Exhibit 5 to Defendants' Reply Brief, Page 30 of 45

Case 3:15-cv-00467-AA    Document 66    Filed 08/17/15    Page 157 of 176



Economic Impact of Oregon Low Carbon Fuel Standard

31

Domestic Investment, and Net Exports (which represents the value of goods exported after

deducting the value of goods imported).

In all scenarios, net exports (indicated by the red columns) fall against the baseline as a result of

the increase in imports required. These imports are components of the capital to be constructed.

However, this change (measured as a loss of GSP) is offset by increases in demand (indicated by

the green columns) in every case. While these two components largely offset each other,

personal consumption rises in every scenario, helping to drive the positive overall GSP change.

Two other GSP components, government expenditures and private domestic investment, also rise

in every scenario, but at a much smaller scale.

Ch a n g es i n O u tp u t a n d V a l u e Added b y S ec to r

Output is a measure of the total production in each sector, including a) intermediate

consumption as an input to other products, b) final consumption as an end product by

households, and c) the amount exported to non-Oregon markets for consumption.

Value Added has many components, the key ones associated with compensation of labor and

return to capital.

REMI PI+ modeling produced estimates of the change in output for 70 individual sectors (see

appendices for all sector outputs). Of these 70 sectors, the changes in output and value added

were consistently largest in nine sectors in particular. Those nine sectors are:
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Real Estate

Retail Trade

Wholesale Trade

Professional Services

Healthcare

Banking

Waste Management

Administrative Services

Each of these sectors saw an impact of over $50 million in additional volume above the baseline

in at least one scenario. It is valuable to observe that no one of these nine specific sectors

modeled in this analysis saw significant negative impacts as a result. Also, no sector was

projected to experience negative impacts of a size on the scale of the positive impacts identified

in these nine.

Notably, the sectors of petroleum production and agricultural production were not among the

sectors projected to experience significant economic impacts under these scenarios. Oregon

produces no petroleum fuel in-state, and so the losses incurred to the petroleum sector would be

felt elsewhere in the country. Agriculture is impacted, but other sectors see larger changes due to

their connection with the new spending on construction of biofuels refining facilities. Because

that spending represents the great majority of the economic activity associated with LCFS

compliance, sectors most affected by it show the largest impacts.
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The sectors registering the largest impacts are the construction, real estate, and retail trade

sectors.

The construction sector impacts are similar in all scenarios with biofuels plant construction

assumed to occur (all scenarios except H). Retail trade and real estate are similar in the same

scenarios with the exception of Scenario D. Scenario D stands out in that the positive impacts in

the retail trade sector are magnified. Retail fuel expenditures fall significantly in scenario D, as a

consequence of the lower price of energy when supplied in the forms of electricity and natural

gas. This leaves greater room for consumer expenditures on other categories of goods and

services. Overall, the changes to ouputs for these three sectors are roughly twice as large as the

changes to value added.
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The three sectors showing the next highest levels of overall impact in outputs and value added

are wholesale trade, professional services and health care.
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The next three sectors with significant impacts are banking, waste management and

administrative services.
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E m p l o y m en t, I n c o m e a n d Dem a n d

Below are year-by-year impacts to important macroeconomic impacts not captured as sectors.

These include overall demand impacts, overall employment impacts, and overall personal

income impacts.

Changes in Demand under Eight LCFS Compliance Scenarios

Aggregate demand is the total demand for final goods and services (as opposed to wholesale

goods or raw materials) in an economy. Demand tracks very similarly to GSP for the eight

LCFS scenarios considered in this study. As with other indicators, the onset of significant

capital investment drives the largest portion of the changes from baseline in each scenario.
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Changes in Employment under Eight LCFS Compliance Scenarios

Employment in the above graphic is measured as jobs. The scenarios reflect a correlation

between the intensity of investment, which tracks with the timing of refinery construction, and

increases in employment. Plants, once built, directly employ relatively small numbers of people

(below 100 per plant). During the construction phase, by contrast, the spending involved works

through the economy to create employment for thousands of people.

Scenarios D and H stand out much in the way they do in the GSP projections. In scenario D, the

investment in fueling capacity and charger station installation drives employment even in the

earlier years. This scenario results in approximately 2,000 additional jobs every year throughout

the ten-year period even without the construction of any biofuels refining capacity. This

employment is tied to other infrastructure creation. Scenario H again has no significant impact.
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Changes in Income under Eight LCFS Compliance Scenarios

Income levels again follow a familiar pattern. Additional employment drives income changes at

equivalent points in time across the 2012-2022 timeframe. The six scenarios assuming in-state

biofuels production separate in 2020, however. Some see high income effects in 2020 while

others see a much lower level than 2019 impacts. This is the result of different assumptions

about the number and timing of biofuels plant production. Those scenarios which envision

construction in 2020 at high levels see high income impacts. Others, which envision

construction tailing off by that point, see income impacts fall. Scenarios D and H follow familiar

outlying patterns.

S p ec i a l S c en a r i o P a i r i n g s

F u el P ri c e

One scenario was modeled under three different fuel price projections. The standard projection

diesel) growing gradually but constantly throughout the 2012-2022 period of analysis, reaching a

retail price inclusive of all taxes of approximately $3.50 per gallon in 2022. Biodiesel and

ethanol prices are projected to remain roughly at parity with gas and diesel prices. The high-

price scenario involves petroleum fuels rising rapidly in price to over $5 per gallon by 2022.

Further, the prices of gasoline and diesel outpace the prices of ethanol and biodiesel, making the

shift to biofuels a cost-saving adjustment. The low-price scenario projects the same fuels to cost
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approximately $2 per gallon throughout the period of analysis. These prices fall below the prices

for biodiesel and ethanol in this projection, making the shift to biofuels represent an increase in

costs. The graphs below show the sensitivity of the analysis to different fuel price assumptions:

Changes in Demand under Three Different Oil Price Projections

Changes in Income under Three Different Oil Price Projections
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Changes in Employment Under Three Different Oil Price Projections

These three graphics demonstrate that even very large changes in the projected price of oil will

not have a dramatic change in the effect of a biofuels-based strategy. This may seem counter-

intuitive, but it demonstrates the primary importance not of the fuel spending but instead of the

investment in construction of refining capacity. The spikes in effects in all three graphs follow

construction timing.

That said, the numbers for the year 2022 are deserving of attention. The line depicting Scenario

F (the high-oil-price scenario) shows a significant difference from Scenarios C and G in the year

2022, the last year of the scenarios. By this time, the change in the fuel supply is significant, and

consumers encounter significant savings by using biofuels in higher levels. As a consequence,

significant consumer spending that would have gone to fuel is freed up for other spending, which

drives demand and employment.

I n di rec t L a n d- U s e Ch a n g e

The publication of environmental research in Science and other publications have indicated that

the greenhouse gas emissions from indirect land use changes from U.S. biofuels production may

exceed those resulting from direct land use change. The conversion of cropland from food to fuel

production can increase food prices and drive land use change in other areas of the globe to

compensate for lost food and feed supply. Moreover, the U.S. Energy Independence and Security

Act was recently amended to require the inclusion of indirect land-use change in life-cycle

analyses of greenhouse gas emissions associated with U.S. biofuel production. In the economic

analysis of the Oregon LCFS the question was asked if including adjustments for indirect land-
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use change would impact the results. The graphs below indicate that there is some impact on

employment, income and state product from the treatment of indirect land-use change, but that it

is small relative to the impact of other variables. Therefore, the decision to include or exclude

indirect land-use change should be made on grounds other than macroeconomic criteria.

Impact of ILUC Consideration on Demand

Impact of ILUC Consideration on Income
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Impact of ILUC Consideration on Employment

Considering ILUC as a factor in the carbon intensity of biofuels production adds a penalty to the

carbon intensity of some fuels. Because production of biofuels from crops is now effectively

less beneficial as a carbon-reduction technique, more reliance is placed on cellulosic and other

fuels from waste or crops with a smaller indirect land use change penalty than corn or soybeans.

O r i g i n o f Bi o f u el s

As indicated elsewhere in this report, there is an opportunity for economic gain if domestically

produced fuel can replace some imported petroleum fuel. The Oregon LCFS is a technology

forcing regulation that would result in less imported petroleum to Oregon and therefore a

potential benefit. From the perspective of the Oregon economy, producing low carbon fuels in

Oregon and replacing high carbon imported petroleum fuel will both reduce greenhouse gas

emissions and provide an economic stimulus.

To test the impacts of fuel imports on the Oregon economy, a scenario was derived that

compared a portion of the fuel supply produced in Oregon with a scenario where all additional

capacity to produce biofuels would be out of state, and the fuel produced would be imported.

The BAU includes current volumes of Oregon biofuels production.
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Impact of In-State vs. Out-of-State Biofuels Supply on Demand

Impact of In-State vs. Out-of-State Biofuels Supply on Income
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Impact of In-State vs. Out-of-State Biofuels Supply on Employment

As discussed above, the consumption of biofuels from out-of-state sources would not bring

investment into the state of Oregon in the way that the development of an in-state biofuels

industry would. Opportunities for spending on new capital and new infrastructure in-state, as

well as the increased demand for agricultural products and services, are lost by reliance on out-

of-state fuel supplies. In this way, the costs of importing biofuels are similar in nature to the

costs of importing petroleum products.

Scenario H impacts are not negative, even though they involve reliance on imports. This is due

to the fact that the baseline scenario assumes that almost all fuel consumed by the transportation

sector is already imported. This scenario would produce economic losses only if it were to drive

even more imports than the baseline scenario.

Co n c l u s i o n

This study has produced a number of projections regarding the broader economic impacts of a

low-carbon fuel standard under a variety of scenarios meant to bracket the range of likely

industry responses to such a regulation. Consistencies occur among the results of the various

scenarios which indicate economic impacts that appear repeatedly even as assumptions are

changed. The first is that regardless of the exact fuel mix, an LCFS which encourages a

temporary inflow of investment from out of state will likely spur economic growth and job

creation. This inflow of capital for the construction of new infrastructure produces a temporary

increase in economic activity during the construction phase. The only scenario not requiring in-
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state production, Scenario H, is also the only scenario not to produce significant economic

benefits.

The scenario analyses provide much less guidance about the likely long-term impact of an LCFS

after the necessary new infrastructure is in place. The scenarios reach their end in 2022, which is

just at the end of the infrastructure expansion. The scenario analyses suggest that the economic

impacts without spending on infrastructure are small in comparison to those in the years of

capital expansion, but the period of analysis ends before any post-construction trend is

established. The expectation, however, is that displacing imports with domestically-produced

fuels would result in net economic benefit to the state as it captures the employment, profits and

producer surpluses currently gained out of state.

The analysis of Scenario D, while again not being a prediction of the future, does expose certain

economic advantages of natural gas and electricity as transportation fuels. The presence of

effective distribution systems for both (natural gas pipelines and the power grid are widespread)

limits the need for expensive new refining plants for these fuels. Distributed infrastructure in the

form of charging or fueling stations can be built without delay, producing earlier and higher

economic impacts.

Also, projected prices for electricity and natural gas are both significantly below the prices of

conventional fuels or biofuels. The macroeconomic modeling immediately demonstrates a large

positive impact from reducing the costs of fuel, even when taking into account the significant

additional vehicle cost. Consumers direct the savings to other expenditures or to savings, and

sectors far and wide see growth as a result.

It bears repeating that these are analyses of scenarios imagined as industry responses, and are not

predictions of the future. These analyses are very sensitive to fuel price assumptions, cost

assumptions, and projections about the economy in general all of which are highly unreliable.

The future courses of technology as well as policy will also be highly influential, whether

changes occur locally or nationally.
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Standing with business and labor leaders, Governor Kitzhaber today announced a new initiative to maximize the economic
development potential of clean fuels in Oregon.

NEWS RELEASE

FEBRUARY 13, 2014

Media Contact:
Rachel Wray, 503-559-1277

Governor Kitzhaber Announces New
Clean Fuels Initiative

(Salem, OR) — Standing with business and labor leaders, Governor Kitzhaber today
announced a new initiative to maximize the economic development potential of clean fuels
in Oregon, directing the Department of Environmental Quality to move forward with full
implementation of Oregon’s Clean Fuels Program and announcing a new Clean Fuels
Work Advisory Committee.

“We have the opportunity to spark a homegrown clean fuels industry right here in Oregon
– an industry with a big impact in communities urban and rural alike,” said Governor
Kitzhaber. “I’m committed to using every tool at my disposal to support 21st century
industries and innovation, and to attract investment and new jobs to our state.”

While the state is well positioned to take advantage of a clean fuels industry cluster,
Oregon’s Clean Fuels Program is in a state of suspended animation. DEQ has only partially
implemented the Clean Fuels Program passed by the Legislature in 2009. The program
was designed to reduce the carbon intensity of fuels by 10 percent over 10 years, and while
DEQ is collecting fuel data from producers and importers, it has not yet implemented the
program’s carbon reduction requirements.

With today’s directive from the Governor, DEQ will fully implement the Clean Fuels
Program, providing regulatory certainty for companies looking to invest in Oregon jobs,
alternative fuels and vehicles, with big impact all over the state.

"At the Port of Morrow here in Eastern Oregon, we're connecting Oregon farmers with
Oregon innovators and processors to national and international markets. And clean fuels
are a big part of that story," said Gary Neal, General Manager of the Port of Morrow. "This
'clean fuel cluster' is key to creating good, family wage jobs in our community."

Delaying full implementation of the Clean Fuels Program has had real economic and
environmental consequences. In 2012, Oregonians sent more than $6 billion out of state
to import gas and diesel, while homegrown, low carbon fuel producers remain locked out
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of a promising market. There are no oil refineries in Oregon, but there are biofuel
producers, feedstock growers, a burgeoning electric vehicle industry, and propane, natural
gas, and other innovative fuel companies ready to invest in the state if they have regulatory
certainty.

"Oregon consumers need market access to cheaper, cleaner fuels, and our state needs
more manufacturing and living wage jobs," said Neil Koehler, CEO of Pacific Ethanol.
"We’ve only scratched the surface of the potential for a clean fuels industry that captures a
portion of the billions we spend on gasoline every year and keeps it here — in Oregon — to
grow, produce and deliver fuels that benefit our communities. The Clean Fuels Program is
a great start."

In addition to directing DEQ to move forward, the Governor also announced a new Clean
Fuels Work Advisory Committee. The committee is made up of both business and labor
leaders, and will help answer questions about how to leverage the potential of clean fuels
in Oregon and accelerate job creation and investment:

Robert Carrick, Daimler North America
Jill Eiland, Intel
John Mohlis, Oregon State Building Trades Council
Margaret Kirkpatrick, Northwest Natural
Gary Young, IBEW Local 48
Bob Levy, Windy River
Curtis Robinhold, Port of Portland
Darren Engle, Blue Star Gas
Neil Koehler, Pacific Ethanol
Gavin Carpenter, SeQuential Biofuels
Ryan Deckert, Oregon Business Association

###

Exhibit 6 to Defendants' Reply Brief, Page 2 of 2

Case 3:15-cv-00467-AA    Document 66    Filed 08/17/15    Page 174 of 176



 

 

 

SENATE MAJORITY OFFICE 
 

Oregon State Legislature 
State Capitol 

Salem, OR 
 

 

 

 

 

NEWS RELEASE  
 

February 17, 2015 

CONTACT:           Molly Woon (503) 986-1074  

molly.woon@state.or.us 

Senate takes historic step advancing Oregon’s economy and fuel alternatives 

SB 324 makes permanent Oregon’s Clean Fuels Program  

SALEM – Senate Democrats delivered a significant economic and environmental victory this afternoon, 

passing Senate Bill 324, legislation that removes the sunset on provisions related to Oregon’s low 

carbon fuel standard. Commonly referred to as the Clean Fuels Program, the program requires oil 

companies to gradually reduce carbon pollution from their gasoline and diesel fuel by 10 percent over 

ten years. 

 

“This is a historic day for Oregon and the world is watching as we lead on innovative solutions to reduce 

carbon pollution from fuels,” said Senator Chris Edwards (D-Eugene/Junction City), chief sponsor of 

Senate Bill 324 and chair of the Senate Environment and Natural Resources Committee. “Today we are 

demonstrating that we can reduce carbon pollution, increase consumer choice, and create jobs right here 

at home.”  

 

SB 324 makes the adoption of rules by the Environmental Quality Commission surrounding Clean Fuels 

mandatory. The Program is technology-neutral, and fuel importers have flexible options to meet the 

standard. Oil companies can blend low-carbon biofuels into their fuel mix, and/or purchase credits 

generated by projects supporting electric vehicles, natural gas, propane, and other clean fuels. 

Oregonians will have more access to a variety of fuels as a result of the Clean Fuels Program, creating a 

more diverse, affordable, healthy, and stable fuel mix. 

 

“The Clean Fuels Program is a smart, pragmatic approach to protecting our environment and 

encouraging innovating investments,” said Senator Lee Beyer (D-Springfield), who carried the bill on 

the Senate floor.  “Removing this sunset is an important step toward reducing our dependence on 

petroleum and channeling those dollars into Oregon’s economy.”  

 

The Legislature approved House Bill 2186 in 2009, creating the Low Carbon Fuel Standard. Since then, 

stakeholders have worked to fully implement the program and SB 324 removes the final hurdle to 

enacting more fuel efficient standards.  

 

Extending the Clean Fuels Program will give investors and entrepreneurs the certainty they need to 

expand production of alternative fuels and build additional facilities. That means new jobs in both rural 

and urban communities across Oregon. The Clean Fuels industry in Oregon has already generated 

hundreds of millions of dollars in economic activity and created thousands of jobs. Independent analysis 

has found that extending the program could save Oregonians more than $1.6 billion in fuel costs, create 

up to 29,000 jobs, and add $2.6 billion to Oregonians’ personal income.  Exhibit 7 to Defendants' Reply Brief, Page 1 of 2
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“Promoting innovation in clean energy is key component of the Oregon Senate Democrats’ agenda for 

2015,” said Senate Majority Leader Diane Rosenbaum (D-Portland). “Senate Bill 324 will help support 

the growing green energy sector, power our economy, and help address the imminent threats that we 

face from global warming.”  

 

SB 324 will now go to the House of Representatives for consideration.  

### 

 

 

 

Molly Woon  

Communication Director  

Senate Majority Office  

900 Court Street, NE S-223 

Salem, OR 97301 

(503) 986-1074 
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