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JURISDICTION 

On November 22, 2013, the Maryland Public Service Commission (PSC) 

filed a timely appeal of the district court‟s October 24, 2013 judgment disposing of 

all parties‟ claims. JA 349. This Court has jurisdiction pursuant to 28 U.S.C. 

§ 1291. The district court lacked subject-matter jurisdiction and should have 

dismissed the case. 

 

ISSUES 

The PSC is responsible for ensuring the availability of generation capacity 

adequate to meet the state‟s anticipated demand. Fulfilling that responsibility, the 

PSC directed three Maryland retail utilities
1
 to sign long-term “contracts for 

differences” (CFDs) with the winner of a state-run solicitation of offers to build a 

power plant. The plant will sell capacity and energy into regional wholesale 

electricity markets. The contracts transfer market-price risk to the utilities‟ 

customers, who will pay or receive the difference between the contract and 

interstate market prices. The Plaintiff-Appellees (hereafter, plaintiff-generators) are 

generators who participate in the markets but who are not subject to the PSC‟s 

                                           
1
 The record below also refers to the retail utilities as “electric distribution 

companies” or EDCs, reflecting that Maryland required its retail utilities to divest 

their generation and to act primarily as delivery companies and power providers of 

last resort. 
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order and are strangers to the CFDs. The district court invalidated the PSC‟s order 

and the CFDs on field-preemption grounds. JA 349. 

The issues presented are: 

1. Did the district court have subject-matter jurisdiction? 

2. Was the PSC‟s order preempted by the Federal Power Act (FPA), 16 

U.S.C. §§ 824 et seq.? 

The answer to each question is no. 

 

STATEMENT OF THE CASE AND STATEMENT OF FACTS 

The PSC incorporates Defendant-Appellant CPV‟s Statement of the Case 

and Statement of Facts. 

 

SUMMARY OF ARGUMENT 

The decision below erred in two fundamental ways. First, it adjudicated a 

case that the plaintiff-generators lacked constitutional standing to bring. Second, it 

concluded wrongly that the Federal Energy Regulatory Commission‟s (FERC‟s) 

exclusive wholesale-rate jurisdiction preempts state retail-utility regulation that in 

no way challenges or duplicates federal authority.  The FPA does not preempt a 

state PSC order directing retail utilities to sign contracts that were, as CPV 

correctly argues, outside of FERC‟s jurisdiction, or alternatively, subject to it. 
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Plaintiff-generators‟ case should have been dismissed for lack of Article III 

standing. Plaintiff-generators claim injury because, in their view, the CFD allows 

CPV to bid successfully in PJM‟s capacity auction,
2
 reducing prices and the 

plaintiff-generators‟ revenues. But those claims are an impermissible collateral 

attack on FERC‟s rulings—issued in response to the very state programs and 

contracts at issue here—that: (1) state-supported resources may participate in 

PJM‟s auction subject to certain rules, and (2) their participation in compliance 

with those rules yields just-and-reasonable PJM auction rates.  

FERC‟s rules and the resulting outcomes constitute “filed rates” that the 

district court was powerless to modify.  Whatever auction prices result from CPV‟s 

participation are, and will be, the just and reasonable rates for plaintiff-generators‟ 

auction sales; plaintiff-generators are entitled to nothing else. Their claimed 

injuries—that CPV‟s participation, in accordance with FERC‟s tariffs, suppressed 

auction prices, reduced the plaintiff-generators‟ revenues, or increased their risks—

are not legally cognizable, let alone traceable to the PSC‟s Order. Although the 

district court made no findings as to the plaintiff-generators‟ injuries, the record 

                                           
2
 PJM Interconnection, LLC (“PJM”) is “a FERC-approved [Regional 

Transmission Organization] [that] carries out its responsibilities . . . pursuant to 

FERC-approved tariffs.” JA 217.  “PJM administers . . . wholesale markets in 

which electric energy products are sold . . . according to prices set in each of the 

respective markets.” JA 220 (footnote omitted). 
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permits only one conclusion: that the plaintiff-generators lacked Article III 

standing. 

More broadly, the crux of the plaintiff-generators‟ claimed injury rests not 

with the CFD, as such, but with how CPV‟s CFD-backed resource would 

participate in PJM‟s wholesale markets—a matter exclusively within FERC‟s 

jurisdiction. The court lacked subject matter jurisdiction to address those issues. 

Should the Court reach the merits, the district court must be reversed. The 

decision is wrong regardless of whether the CFDs are construction-financing 

arrangements outside of FERC‟s jurisdiction, as CPV correctly argues, or FERC-

jurisdictional wholesale capacity-and-energy contracts, as the court implied. The 

conclusion that the PSC intruded on FERC‟s authority because the CFDs “set” 

FERC-jurisdictional wholesale rates misapprehends the Federal Power Act‟s 

rate-setting machinery. Jurisdictional utilities routinely enter into bilateral contracts 

that “set” FERC-jurisdictional wholesale rates in the first instance. Such contracts 

do not usurp FERC authority because they are subject to FERC‟s exclusive 

authority to review them and determine if the rates are just and reasonable. FERC 

has addressed matters relating to the PSC‟s actions and the CFDs in several 

proceedings, but has never suggested, let alone found, that they usurp its authority. 

That the PSC compelled retail utilities to enter into the CFDs is of no 

moment, even if the CFDs were FERC-jurisdictional. The FPA gives FERC 



5 
 

authority over the rates, terms, and conditions of wholesale sales, but leaves states 

responsible for regulating retail utilities‟ generation-development and wholesale-

purchasing decisions to ensure the adequacy of supply and consistency with state 

policies. The decision below improperly interferes with arrangements essential to 

the development of a resource that Maryland has found to be needed and that 

FERC has deemed competitive for purposes of participation in PJM‟s markets. 

This Court should act promptly to reverse the court‟s decision and allow Maryland 

to fulfill its responsibility to its citizens to ensure that the state has sufficient 

generating capacity. 

 

STANDARD OF REVIEW 

This appeal presents questions of law that are reviewed de novo. White Tail 

Park, Inc. v. Stroube, 413 F.3d 451, 459 (4th Cir. 2005) (subject-matter 

jurisdiction); College Loan Corp. v. SLM Corp., 396 F.3d 588, 595 (4th Cir. 2005) 

(preemption). 
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ARGUMENT 

I. THE DISTRICT COURT LACKED SUBJECT-MATTER 

JURISDICTION 

The district court lacked subject-matter jurisdiction because: (i) the plaintiff-

generators lacked Article III standing and (ii) their dispute is within FERC‟s 

exclusive jurisdiction. 

A. Plaintiff-generators lacked standing 

“Article III, § 2, of the Constitution extends the „judicial Power‟ of the 

United States only to „Cases‟ and „Controversies.‟” Steel Co. v. Citizens for a 

Better Env’t, 523 U.S. 83, 102 (1998). “Standing to sue is part of . . . what it takes 

to make a justiciable case,” id., and requires a plaintiff to demonstrate that: 

(1) . . . he or she suffered an actual or threatened injury 

that is not conjectural or hypothetical, (2) the injury [is] 

fairly traceable to the challenged conduct; and (3) a 

favorable decision [is] likely to redress the injury. 

Miller v. Brown, 462 F.3d 312, 316 (4th Cir. 2006) (citation omitted). It is “long-

settled” that these elements “must affirmatively appear in the record,” FW/PBS, 

Inc. v. City of Dallas, 493 U.S. 215, 231 (1990) (quotation omitted), even where 

only declaratory relief is sought, Whitmore v. Arkansas, 495 U.S. 149, 155 (1990).
3
 

Standing is essential to the court‟s subject-matter jurisdiction, and may be 

                                           
3
 Plaintiff-generators sought both declaratory and injunctive relief. JA 39. 
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challenged at any time. Long Term Care Partners, LLC v. U.S., 516 F.3d 225, 230-

31 (4th Cir. 2008).
4
  

The decision below discusses neither Article III‟s prerequisites nor the 

plaintiff-generators‟ alleged injuries. The words injury, injuries, damage, harm, or 

aggrieved appear nowhere in the decision. The district court‟s silence 

notwithstanding, this Court should decide the issue because “the record permits 

only one resolution.” Pullman-Standard v. Swint, 456 U.S. 273, 292 (1982). The 

record establishes that plaintiff-generators lacked Article III standing. 

1. Plaintiff-generators have no justiciable injury 

Plaintiff-generators‟ complaint challenges a PSC Order that does not 

regulate them.
5
 They are strangers to the CFDs, and neither pay nor receive 

anything under them. They own generating resources, and sell capacity and energy 

from them, including into the PJM capacity and energy markets. JA 65. Their 

alleged injury is that CPV‟s new generation “will suppress PJM market prices 

[and] caus[e] the Generator Plaintiffs . . . to lose sales . . . and receive reduced 

revenues from the energy and capacity sales they continue to make in PJM 

                                           
4
 The PSC challenged plaintiff-generators‟ standing. JA 113. 

5
 The Maryland retail utilities appealed the PSC‟s order to state court, which 

upheld the PSC‟s decision. In re Calpine Corp., No. 24-C-12-002853 (Balt. Cty. 

Cir. Ct. Oct. 4, 2013), appeal pending sub nom. Md. Office of People’s Counsel v. 

Md. Pub. Serv. Comm’n, No. 1738, Sept. Term 2013 (Md. Ct. Spec. App. docketed 

Nov. 6, 2013). 
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markets.” Id.  Their trial evidence was to like effect. See JA 394 (testimony that 

CPV‟s participation in the 2012 PJM capacity auction cost one of the plaintiff-

generators $90 million, because “prices would have cleared higher” absent CPV‟s 

participation); JA 396-97 (confirming that PSEG‟s “gripe” was that CPV‟s 

participation allegedly interfered with competition in the PJM market); JA 361-62 

(testimony that the PSC Order and CFDs “interfere[] with market operations as 

they are intended in the PJM marketplace,” and that this interference “may lower 

prices” and create “risk” in investment decisions).
6
 

These alleged injuries are nonjusticiable, because any claimed revenue loss 

results from the FERC-approved participation of CPV‟s resource in PJM‟s capacity 

and energy markets. These markets operate pursuant to rules set forth in 

FERC-filed tariffs, JA 217,
7
 which govern who can participate in the PJM markets 

and how resulting prices are set. CPV‟s proposed resource bid into and cleared 

PJM‟s 2012 capacity auction in accordance with these tariffs.  JA 270. The relevant 

tariff requires capacity resources to offer energy into the PJM markets. See n.13, 

infra. All of the resulting PJM capacity and energy prices are just and reasonable 

                                           
6
 Similarly, Plaintiffs‟ expert witness Dr. Willig testified that the PSC Order and 

CFDs would put the PJM “competitive market[] at risk.” JA 2011. 
7
 See also PJM Interconnection, LLC, 143 FERC ¶ 61,090, P1 n.2 (JA 988) (2013), 

reh’g pending (“May 2013 Order”) (“PJM‟s capacity market auction rules 

(collectively the Reliability Pricing Model (RPM)) are governed by Attachment 

DD of the PJM [Open Access Transmission Tariff].”). 
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rates by operation of law. Simon v. KeySpan Corp., 694 F.3d 196, 204-207 (2d Cir. 

2012), cert. denied, 133 S. Ct. 1998 (2013). 

Under the filed-rate doctrine, plaintiffs can “claim no rate as a legal right 

that is other than the filed rate . . . , and not even a court can authorize commerce in 

the commodity on other terms.” Montana-Dakota Utils. Co. v. Nw. Pub. Serv. Co., 

341 U.S. 246, 251 (1951) (Montana-Dakota). “„[T]he rate . . . duly filed is the only 

lawful charge.‟” Bryan v. BellSouth Commc’ns, Inc., 377 F.3d 424, 429 (4th Cir. 

2004) (quoting AT&T Inc. v. Cent. Office Tel. Inc., 524 U.S. 214, 222 (1998)). Such 

rates are “per se reasonable and unassailable in judicial proceedings.” Simon, 694 

F.3d at 204 (internal quotation omitted). Every court that has considered the issue 

has found that FERC-filed tariffs—including regional auction tariffs such as 

PJM‟s—are entitled to “filed rate” protection. Id. at 206-07 and cases cited therein. 

The filed-rate doctrine thus bars “all claims—state and federal—that attempt to 

challenge [the terms of a tariff] that a federal agency has reviewed and filed.” Cal. 

ex rel. Lockyer v. Dynegy, Inc., 375 F.3d 831, 853 (9th Cir. 2004) (quotation 

omitted).  

Plaintiffs have waived any claim to damages, JA 752, and suffered none in 

any event. “The filed rate doctrine prohibits a party from recovering damages 

measured by comparing the filed rate and the rate that might have been approved 

absent the conduct in issue.” H.J.  Inc. v. Nw. Bell Tel. Co., 954 F.2d 485, 488 (8th 
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Cir. 1992) (citation omitted). What is true for the past is true going forward. No 

future bid by CPV‟s new resource into PJM‟s markets will cause plaintiff-

generators any justiciable harm, because the resulting auction rates will be just and 

reasonable as a matter of law.
8
  And plaintiff-generators‟ claimed “investment risk” 

injury, JA 362, is merely another way of saying that they fear that PJM auction 

prices will be lower than they believe they should be. The filed-rate doctrine bars 

claims of prospective injury where, as here, the wrong alleged is governed by “the 

rules established by FERC” for the tariffed transaction.  In re Cal. Wholesale Elec. 

Antitrust Lit., 244 F. Supp. 2d 1072, 1078 (S.D. Cal. 2003), aff’d, 384 F.3d 756 

(9th Cir. 2004).  See also Town of Norwood, Mass. v. New England Power Co., 202 

F.3d 408, 420 (1st Cir. 2000); Transmission Agency of N. Cal. v. Sierra Pac. Power 

Co., 295 F.3d 918, 931 (9th Cir. 2002). Plaintiff-generators thus have no 

cognizable injury.  

2. Plaintiff-generators’ alleged injuries are traceable to 

FERC, not PSC, action 

The filed-rate doctrine‟s “central underpinning” is “to preserv[e] the 

exclusive role of federal agencies in approving rates . . . by keeping courts out of 

the rate-making process,” Simon, 694 F.3d at 207 (quotation omitted). The decision 

below violates that boundary. CPV could lawfully bid its resource into PJM‟s 

                                           
8
 The district court itself found that “the rates set by the PJM Markets and 

ultimately received by generation facilities that participate in such markets are just 

and reasonable.” JA 282. 
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markets because of FERC-approved PJM tariff provisions governing the 

participation of state-supported resources—not because of the PSC Order.  

While seeking to safeguard FERC‟s jurisdiction against PSC incursion, the 

court mistakenly ignored that FERC already addressed and resolved concerns over 

participation in PJM markets by state-supported resources. FERC has issued at 

least five substantive orders in three proceedings dealing with matters relating to 

the CFDs,
9
 but has never suggested that the agreements encroached on its 

exclusive wholesale-rate authority. FERC held instead that state-supported 

resources may participate in PJM‟s capacity markets subject to certain rules. 

The first proceeding began in February 2011, when a trade group including 

plaintiff-generators complained to FERC about the then-pending Maryland 

initiative (which resulted in CPV‟s selection) and a similar New Jersey program. 

JA 1084-85, 1101, 1119, 1124, 1144-45, 1153-54.  The complainants described the 

state initiatives, JA 1083-85, attached the PSC‟s draft RFP, see JA 1157, and asked 

FERC to modify PJM tariff provisions governing the participation of state-

                                           
9
 The three proceedings are: (1) PJM Interconnection, LLC, 135 FERC ¶ 61,022 

(2011) (JA 837), reh’g granted and technical conference established, 135 

FERC ¶ 61,228 (2011), reh’g granted in part, 137 FERC ¶ 61,145 (2011) (JA 906), 

clarification rejected, 138 FERC ¶ 61,160 (2012), reh’g denied, 138 

FERC ¶ 61,194 (2012), pet. for review pending sub nom. New Jersey Bd. of Pub. 

Utils. v. FERC, Nos. 11-4245 et al. (3d Cir. argued Sept. 10, 2013); (2) May 2013 

Order (JA 984); and (3) CPV Shore, LLC, 142 FERC ¶ 61,081 (2013) (JA 1059). 
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supported resources in PJM‟s capacity auction.
10

 They urged FERC to apply a cost-

based offer floor, thereby ensuring that state-supported resources clear only if they 

are “economic” without state support. See JA 1147-49. PJM‟s market monitor took 

a harder line, urging FERC to hold that only resources without state support may 

participate in PJM‟s auction.  JA 888.  

While FERC agreed that state-supported resource offers should be subject to 

the cost-based offer floor, JA 879-80,
11

 it found that a state-supported resource 

clearing under these rules is “economic” and “does not artificially suppress market 

prices.” JA 889. From then on, the resource is “competitive . . . and should be 

permitted to participate in the auction” without an offer floor, “regardless of 

whether it also receives a subsidy.” JA 889-90.  

CPV‟s resource cleared the 2012 capacity auction based on an offer 

reflecting PJM‟s calculation of CPV‟s costs. JA 270. Having done so, CPV may 

                                           
10

 Complainants alleged that the states had sponsored uneconomic resources in 

order to “suppress” auction prices. JA 846.  PJM‟s tariff includes a “minimum offer 

price rule” (MOPR) that, when triggered, “mitigates” or increases certain below-

cost offers to prevent artificial price effects. JA 842. Originally, some state-

supported resources were exempt.  JA 843. Complainants urged FERC to eliminate 

the exemption and apply the MOPR to state-supported resources. JA 875. 
11

 Maryland, New Jersey, and other affected entities have appealed this aspect of 

FERC‟s decision, arguing that FERC should have retained tariff provisions that 

exempted state-sponsored resources from the MOPR, while certain plaintiff-

generators and their trade group appealed other aspects. New Jersey Bd. of Pub. 

Utils. v. FERC, Nos. 11-4245 et al. (3d Cir. argued Sept. 10, 2013).  
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now participate in future auctions as a “price taker,” submitting near $0 offers that 

virtually guarantee clearing. See JA 235.  

This result led to the second proceeding, in which some plaintiff-generators 

claimed that CPV‟s clearing revealed a flaw in the cost-review process for 

individual resources, and urged that it be eliminated. See JA 1024, 1027, 1029 

(summarizing Competitive Markets Coalition comments). FERC rejected that 

request, JA 1031-32, pointing to the clearing of CPV‟s resource (and others) as 

showing why offers should be permitted to reflect “competitive costs . . . below the 

benchmark.” JA 1031. FERC also noted with apparent approval PJM‟s assertion 

that “the resulting [2012] auction prices were just and reasonable.” JA 1031-32. 

In the third proceeding, CPV sought to facilitate its ability to make sales by 

seeking “market-based rate” authority from FERC. JA 306.
12

 CPV‟s application 

included a draft of the CFD for informational purposes, even though CPV claimed 

that the agreement was not FERC-jurisdictional. Id. One of the plaintiff-generators 

contested CPV‟s characterization of the CFD as non-jurisdictional, JA 1065-66, but 

FERC declined to reach the issue while granting CPV‟s application. JA 1072.  

                                           
12

 Market-based-rate authority enables public utilities that lack market power to 

negotiate power sales agreements and make them effective without filing them at 

FERC as otherwise required. Morgan Stanley Capital Grp., Inc. v. Pub. Util. Dist. 

No. 1, 554 U.S. 527, 535-38 (2008). Such agreements operate under the utility‟s 

umbrella market-based-rate tariff and are entitled to filed rate protection. See 

Simon, 694 F.3d at 204-07. 
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Plaintiff-generators‟ case below was—and the court‟s decision is—an 

impermissible collateral attack on these orders (certain of which are now pending 

on appeal in the Third Circuit), seeking in court what FERC declined to give: an 

order preventing resources with state-mandated CFDs from competing in PJM 

markets. CPV‟s lawful market participation is traceable to FERC‟s decisions, and 

any relief from that circumstance must be sought there. 

B. Plaintiff-generators’ case is barred by FERC’s exclusive 

jurisdiction 

Plaintiffs-generators‟ alleged injuries turned on their belief that state support 

for CPV‟s resource interferes with PJM market operations and wrongfully alters 

market outcomes. See JA 361, 397. But only FERC, which has “exclusive authority 

to regulate the . . . sale at wholesale of electric energy in interstate commerce,” 

New England Power Co. v. N.H., 455 U.S. 331, 340 (1982) (citation omitted), may 

decide whether and how state-supported resources participate in wholesale 

markets. The court thus had no jurisdiction to address whether CPV‟s state-

sponsored resource “interferes with . . . the PJM marketplace.” JA 361. Where 

plaintiffs seek relief “predicated upon the unreasonableness of the established 

rate”—here, FERC rules governing market participation of state-supported 

resources—they must raise their concerns with the agency with jurisdiction over 

that rate. Texas & Pac. Ry. Co. v. Abilene Cotton Oil Co., 204 U.S. 426, 442, 448 

(1907). 
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Similarly, “[i]f a court concludes that a dispute brought before the court is 

within the primary jurisdiction of an agency, it will dismiss the action on the basis 

that it should be brought before the agency instead.” Richard J. Pierce, Jr. et al., 

Administrative Law and Process § 5.8 at 206 (3d ed. 1999) (emphasis omitted). See 

also Entergy Nuclear Vt. Yankee, LLC v. Shumlin, 733 F.3d 393, 433 (2d Cir. 2013) 

(dismissing claims that Vermont sought to strong-arm a generator with market-

based-rate authority to sell power on terms more favorable to the state, because the 

generator‟s “recourse should be first to FERC to determine whether” the new 

agreement “complies with [the FPA‟s] standard”).  

And where, as here, the agency has addressed the core of a dispute, 

preemption claims should be dismissed for want of subject-matter jurisdiction to 

avoid “„conflicting interpretations of federal law.‟” Cal. Dump Truck Owners Ass’n 

v. Nichols, 924 F. Supp. 2d 1126, 1142-44 (E.D. Cal. 2012) (quoting Douglas v. 

Indep. Living Ctr. of S. Cal., Inc., 132 S. Ct. 1204, 1211 (2012)).  

II. THE FPA DID NOT PREEMPT THE PSC ORDER 

The court held that the PSC violated the Supremacy Clause, U.S. Const. art. 

VI, cl. 2, by directing Maryland retail utilities to sign agreements that the court 

viewed as establishing rates for capacity and energy sales in PJM markets—a field 

occupied comprehensively by FERC. JA 310-11. That ruling was wrong as a 

matter of law.  
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CPV‟s brief explains correctly that the agreements were not FERC-

jurisdictional.  While certain CFD payments were calculated by reference to CPV‟s 

market sales, those sales occur under and are compensated in accordance with 

PJM‟s tariff.
13

 Any different or additional CFD compensation was consideration for 

something PJM cannot require: CPV‟s agreement to build a plant. JA 283-84. 

Alternatively, even if the CFDs are construed to have set wholesale rates, 

they are subject to FERC‟s jurisdiction and FERC may decide whether the rates 

satisfy FPA standards. Assuming without conceding that the CFDs establish rates 

for wholesale sales, we demonstrate below that—even if this is so—the FPA did 

not preempt the PSC‟s order. 

The court acknowledged that its field-preemption finding “raises the 

implication that the CfD . . . is a FERC-jurisdictional contract,” JA 308, but it 

never explained how an order directing retail utilities to sign contracts subject to 

FERC‟s jurisdiction could be preempted by that jurisdiction. To the contrary, the 

FPA‟s rate-review provisions establish a sequential process: public utilities set their 

own rates either unilaterally or by contract, including by agreement with buyers 

whose purchasing decisions are state-circumscribed. Assuming the seller is 

                                           
13

 Once CPV committed to build the plant, PJM‟s tariff required it to offer capacity 

into the PJM auction, Mirant Energy Trading, LLC v. PJM Interconnection, LLC, 

122 FERC ¶ 61,007, P 35 (2008), and, if the capacity cleared, to offer the plant‟s 

output into the energy market, PJM Interconnection, LLC, 115 FERC ¶ 61,079, 

P 115 (JA 804) (2006), reh’g denied, 117 FERC ¶ 61,331 (2006).   
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FERC-regulated, FERC‟s job is to ensure that the resulting transaction‟s rates, 

terms, and conditions comport with FPA requirements.
14

 The PSC‟s conduct of a 

different, complementary analysis does not justify a preemption finding.   

A. The PSC did not intrude on FERC’s rate-review authority 

Under the FPA, FERC does not set rates in the first instance. Public utilities 

set them, either unilaterally or by contract. United Gas Pipe Line Co. v. Mobile Gas 

Serv. Corp., 350 U.S. 332, 341 (1956) (Mobile); S.Carolina Generating Co. v. 

FPC, 249 F.2d 755, 760 (4th Cir. 1957). The FPA specifically “permits utilities to 

set rates with individual electricity purchasers through bilateral contracts.”  

Morgan Stanley Capital Grp., 554 U.S. at 531. 

Utility rate-setting does not require FERC‟s approval. The FPA left “[t]he 

initial rate-making and rate-changing powers of [public utilities] . . . unaffected.” 

Mobile at 343.
15

 Thus, utility rates take effect automatically unless FERC acts 

affirmatively to suspend them, Borough of Lansdale, Pa. v. FPC, 494 F.2d 1104, 

1110-11 (D.C. Cir. 1974), and contract rates bind the parties even if never filed. 

Id. at 1113. FERC “superintend[s]” this process, NRG Power Mktg., LLC v. Me. 

Pub. Utils. Comm’n, 558 U.S. 165, 167 (2010), to ensure that rates developed in 

                                           
14

 FERC lacks rate-review authority over wholesale sales by so-called “non-public 

utilities,” including states and their political subdivisions. 16 U.S.C. § 824(f).   
15

 Although Mobile involved FERC‟s oversight of interstate wholesale natural gas 

sales, the FPA and the Natural Gas Act are identical in relevant respects. Federal 

Power Comm’n v. Sierra Pacific Power Co., 350 U.S. 348, 353 (1956). 
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this manner “are just and reasonable and not unduly preferential, discriminatory, or 

disadvantageous to any party.” Appalachian Power Co. v. PSC of W. Va., 812 F.2d 

898, 902 (4th Cir. 1987). While FERC‟s authority to make that determination is 

“paramount,” Mobile at 344, its role in the rate-setting process remains “essentially 

passive and reactive.” Atlantic City Elec. Co. v. FERC, 295 F.3d 1, 10 (D.C. Cir. 

2002) (quoting City of Winnfield, La. v. FERC, 744 F.2d 871, 876 (D.C. Cir. 1984) 

(Scalia, J.)). 

In finding that the PSC violated the Supremacy clause, the court found it 

determinative that the PSC directed retail utilities to sign contracts that “fixe[d] the 

monetary value” of the capacity and energy sold by CPV at wholesale. JA 292. But 

so does every wholesale capacity or energy sales contract. The court held that the 

CFD was different because “[t]he contract price became operative only after [it 

was] reviewed, evaluated, and accepted by the PSC in an agency order,” JA 289-

90, making it a “price „set‟ or „determined‟ by the PSC.”  But even if correct, that 

characterization would not support a field-preemption finding. 

Mobile explains that FERC does not set rates in the first instance; public 

utilities and their contracting counterparties do, subject to FERC‟s ability to review 

the rates‟ lawfulness. Here, the PSC exercised its undoubted authority to determine 

that Maryland needed more capacity to meet anticipated long-term demand, see 

JA 1329-30, and it directed state utilities to solicit proposals for needed new 
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capacity. The PSC then evaluated multiple, competitive supply offers, JA 1331, 

JA 265, and found that CPV‟s offer, which could afford Maryland ratepayers 

savings over the life of the contract, provided “the best price for [Maryland 

standard offer] ratepayers.” JA 1332. The PSC neither determined whether any of 

the offers were just, reasonable, and not unduly discriminatory for FPA purposes, 

nor second-guessed any FERC decision on this subject. In deciding which RFP 

respondent offered the best deal to Maryland retail ratepayers, the PSC exercised 

traditional state authority and did not step into FERC‟s FPA rate-review role.  

B. The FPA does not preempt states from directing retail utilities 

to issue RFPs or to buy from the winners 

If Maryland‟s retail utilities had agreed to the CFDs voluntarily, i.e., without 

state involvement, the plaintiff-generators might still complain that the agreements 

were unjust, unreasonable, or unduly discriminatory; but they could not credibly 

contend that executing the agreements usurped FERC‟s authority by “fixing” or 

“establishing” a wholesale rate. See JA 307. The PSC‟s control over the utilities‟ 

purchasing decisions did not transform this initial rate-setting into an 

unconstitutional infringement of FERC‟s authority.  

State oversight of retail utilities‟ purchases does not usurp FERC‟s 

paramount—but reactive—role to ensure the resulting rates‟ legality.
 
To the 

contrary, states have unquestioned authority to decide which products retail utilities 

buy and from whom. Under the FPA, states retained their traditional authority over 
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“„integrated resource planning and utility buy-side . . . decisions,‟” “„utility 

generation and resource portfolios,‟”  and the imposition of “„non-bypassable 

distribution . . . charges‟” effectuating those decisions. New York v. FERC, 535 

U.S. 1, 24 (2002) (quoting FERC order on review).
16

 Wholesale ratemaking “does 

not [generally] determine whether a purchaser has prudently chosen from among 

available supply options.” Ameren Energy Mktg. Co., 96 FERC ¶ 61,306, 62,189 

(2001). “That is generally a question that the state commissions address,” id.,
17

 

typically based on a “combination of price and non-price factors,” Allegheny 

Energy Supply Co., 115 FERC ¶ 61,221, P 9 (2006); Commonwealth Atl. Ltd. 

P’ship, 51 FERC ¶ 61,368, 62,238 & nn.11-12 (1990).
18

 

                                           
16

 See also Pacific Gas & Elec. Co. v. State Energy Res. Conservation & Dev. 

Comm’n, 461 U.S. 190, 222 (1983) (“Congress has allowed the States to 

determine—as a matter of economics—whether a nuclear plant vis-a-vis a fossil 

fuel plant should be built.”). 
17

 See also, e.g., Kentucky W. Va. Gas Co. v. Pa. Pub. Util. Comm’n, 837 F.2d 600, 

608-09 (3d Cir.) (“FERC‟s rate-making determination does not govern the entire 

wholesale transaction” or preclude states from exercising their “traditional power 

to consider the prudence of a retailer‟s purchasing decision.”), cert. denied, 488 

U.S. 941 (1988); Market-Based Rates for Wholesale Sales of Electric Energy, 

Capacity and Ancillary Services by Public Utilities, Order No. 697-A, 73 Fed. Reg. 

25,832, 25,892 & n.597 (May 7, 2008), cert. denied sub nom. Pub. Citizen Inc. v. 

FERC, 133 S. Ct. 26 (2012) (“Order No. 697-A”); Central Vt. Pub. Serv. Corp., 84 

FERC ¶ 61,194, at 61,972 (1998), and cases citing therein. 
18

 The only exception, not present here, is “in the narrow situation where the 

Commission, in setting a wholesale rate, leaves the purchaser no legal choice but to 

purchase a specified amount of power” from a specific resource, precluding 

alternatives. Order No. 697-A, P 416. 
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Along with after-the-fact prudence reviews, states exercise their authority by 

supervising competitive power-supply solicitations. E.g., Commonwealth Atl. Ltd. 

P’ship, supra; see also 18 C.F.R. § 35.27(b)(1) (providing that nothing in FERC‟s 

rate-filing regulations “[l]imits the authority of a State commission in accordance 

with State and Federal law to establish . . . [c]ompetitive procedures for the 

acquisition of electric energy . . . purchased at wholesale.”). And far from 

disapproving state involvement, FERC has encouraged and even relied on it. E.g., 

Allegheny Energy Supply Co., 108 FERC ¶ 61,082, PP 18, 36-39 (2004) 

(emphasizing that a utility‟s solicitation was based on an RFP developed in a PSC 

proceeding and subject to PSC and PSC-selected consultant supervision).  

The advent of PJM‟s wholesale markets did not displace the states‟ authority. 

It did not eliminate state authority to decide what resources should be developed in 

the state. See Conn. Dep’t of Pub. Util. Control v. FERC, 569 F.3d 477, 482-83 

(D.C. Cir. 2009). Nor did it mandate exclusive reliance on the PJM market to 

develop new generation capacity. To the contrary, FERC itself described the 

procurement of capacity through PJM‟s “Base Residual Auction” as a “last resort” 

for acquiring capacity not secured through bilateral contracts or other means.  

JA 785. 

As PSEG—one of the plaintiff-generators—told the Third Circuit recently: 

Any state in PJM can, at any time, sponsor the 

construction of any new generating plant it desires. Any 
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state in PJM can, at any time, enter into any contract with 

any new generator it desires. 

Final Opening Br. on Behalf of Cross-Petitioners/Respondents PJM Power 

Providers Group and PSEG Energy Resources & Trade LLC, at 63-64, New Jersey 

Bd. of Pub. Utils. v. FERC, Nos. 11-4245 et al. (3d Cir. argued Sept. 10, 2013). The 

district court erred in finding otherwise. 

C. That CFD prices differed from the PJM market prices is of no 

moment. 

While it did not rule on the plaintiffs‟ conflict-preemption arguments, the 

court seemed concerned that the CFDs set prices for CPV‟s market sales that were 

“different from” the PJM auction prices. JA 301. If the court assumed that FERC 

could not view such differing prices as just and reasonable, that assumption was 

wrong.  

First, as CPV demonstrates and as summarized above, the CFD compensates 

CPV for more than what the PJM tariff compensates or could require: CPV‟s 

agreement to build a power plant.  

Second, the CFD and PJM markets cover different time frames. The PJM 

markets are short-term, with prices and commitments that fluctuate at least yearly. 

The CFD is a long-term agreement. JA 261-62. FERC practice is to assess the 

reasonableness of long-term contract rates over the term of the contract. E.g., 

Northern Va. Elec. Coop., Inc. v. Old Dominion Elec. Coop., 116 FERC ¶ 61,173, 
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P 12 (2006). There is no cause to assume that FERC would treat the CFD prices 

and PJM auction rates as comparable.  

Third, as noted above, the PJM capacity and energy markets are residual 

spot markets meant to supplement bilateral contracts. As the court acknowledged, 

PJM sellers and buyers routinely enter into bilateral contracts at prices that differ 

from the PJM market prices. JA 221. The buyers then may offer the purchased 

power into the PJM markets. JA 231; see also JA 891. The result is that the 

bilateral seller receives the contract price, while the buyer pays the contract price 

and receives the market price—the same financial result as occurs under the CFD 

without any bilateral sale. 

Finally, FERC itself has acknowledged the legitimacy of bilateral 

contracting specifically to incentivize generation development. When FERC 

initially accepted PJM‟s capacity auction, states who thought it encroached on their 

authority challenged FERC‟s decision. FERC responded by emphasizing the 

flexibility that states and their load-serving utilities retain to decide how best to 

meet their capacity needs, JA 824, including the flexibility to “create an incentive 

for the construction of new capacity by entering into long-term bilateral 

agreements.” Id. That is exactly what the PSC directed the Maryland utilities to do, 

and the court erred in treating that action as a suspect incursion into FERC‟s 

province. 
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CONCLUSION 

The Court should reverse and vacate the decision below, because the court 

lacked subject-matter jurisdiction and the FPA did not preempt the PSC‟s actions. 
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